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for1924, less deductionsimprovementsand made sinceadditions
permitted by statute. Itplantdepreciation and withdrawals from

madeproblem simplified,be andobvious, however,is that the would
concerned, peti-ifexpensive to all thepractical and lesscompletely

of thecapitalization wholepetitionamend its and seekshouldtioner
property as it stands.

eighth no.is,questionanswer to the(8) The

Remanded.
All concurred.

)Rockingham,
April 7, 1936­ .

Sons,A. Emerson’sW. Inc.
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Massachusetts), RalphL. Mitchell and G.(of JohnJoseph Berak
(Mr. McCarthy orally), plaintiff.for theMcCarthy
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(Mr,BurnsHughes &(of Massachusetts) andArthur T. Smith
Hughes orally), thefor defendants.

28,,by L., 302,c. s.P.Marble, J. from affordedApart the relief
action on histhe a maintain anpersoncreditor of cannotdeceased
has ex­demandagainstclaim the his beendecedent’s estate unless

year the-­afterhibited the or oneto executor administrator within
And ruleoriginal 302, thisgrant L.,of P. c. s. 3.administration.

although specialapplies demands,contingentandto unaccrued
payment.for theirprovision (P. L., 302, 6)s. is madestatutory c.

Farnham, 75v.453, 455; Cummings82 N. H.Carvelle,Watson v.
N. 135, 137,H. casesand cited.

any hasone“Wheneverchapter provides28 of 302 thatSection
has not beenperson, whichagainsta claim of deceasedthe estate a

su-apply theprosecuted by law, mayhe totimewithin the limited
facts; if the courtperior petition the andcourt, by setting forth all

it, thatandopinion equity requireshall justicebe of the that and
bringingneglect notinchargeable culpablethe isclaimant not with

judgmentmay give himby law,his itsuit within the time limited
for the .amount to him . ..”due

thecases whereconfined to thoseunder this is notRelief section
yeartheto executor withincreditor has his demand theexhibited

oftwo-year limitationperiodbut to thebringhas failed his suit within
com­(P. L., preventss. the302,c. same cause which5), since the

of claim.may prevent themencement of a also the exhibitionsuit
N.Page Whidden, 59 H.Libby 190, 194;N. v.Hutchinson,v. 72 H.

507, Hence, though there58 N. H. 247.511; Webster,Websterv.
time,prescribedhas presentationbeen no of the claim within the

requiremay justice equityaction ifbrought under 28 andbe section
statutoryneglect require­theplaintiff’s complyit and the to with

aculpable. interpretedments In the section is as statutebrief,is not
certain stated“enacting that time for notice be extended underthe

ante,University Forbes,v. 17.conditions.” American
bylimitedbroughtThe in the within the timepresent case wasbill

plain-theonly presentedsection relates to5, questionso that the
require-in thetiff’s to withfailure its demand accordanceexhibit

ments of section 3.
plain-ground that theApparently the to on themotion dismiss

by the-seasonably deniedpresentedhad not wastiff’s claim been
alleged plain-in theto the factspresiding justice without reference

technically cor-however, thatAssuming,tiff’s bill. the order was
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hearing,inrect of the the informalquestionview narrow raised at
it superiordoes follownot that the case should remanded to thebe
court proceedings” contemplated.for the “further

neglect theculpable ordinarilyWhile the issue of one of fact foris
(Libby 190,of N. H.Hutchinson,determination the trial v. 72court

192, yet affectingcases thecited),and the usual “limitation sub­
questionsmission of all in of thisjury” appliesof fact to the cases

kind, onlyif fromand the can be drawnreasonable conclusion which
the (allwhich must beplaintifffacts on the relies for of whichrelief
set petition), presentforth in the bill or is to claimthat failure the
was plaintiff’s culpable ques­to the neglectdue own then there is no
tion 441,for the trial H.Gahagan Railroad,court to decide. v. 70 N.
445, and cases cited. Argument has been made on this broader

inground, disposition controversyand final weorder to hasten of the
thoughhave considered the answer and mo­case as the defendants’

tion State,were a demurrer to Maine R. v.the bill. See Boston R.&
76 515, 517; 291,N. FidelityH. Co. v. Brennan, 85 N. H. 296.&c.

“blamable,”The “culpable”word “censurable,”is defined as
“being in or at notplaintifffault.” The mere fact couldthat the
estimate loss andgrounds “justiceits did not entitle it to relief on of
equity.” rightThe executors a claimhad to informed of thebe

(Watsondespite 456),453,its Carvelle,indefiniteness v. 82 N. H.
plaintiffand the byat theknew least the maximum sum covered

guaranty. allegationtestator’s There is no that failure to exhibit
the fraud,anydemand was due to mistake of law of fact. Noor
misrepresentation, or Itpart suggested.deceit on the isdefendants’
does appear anynot that there was trust or confidencerelation of
between parties, Holt,the or in 62defendants,that the Powers v.as
N. H. 625, paywere aware of claim and topromised plaintiffthe the
it.

In short, no facts allegedare from foundfairlywhich it could be
plaintiff’sthat the presentfailure to its claim the executorsto within

the required time neglect.was to the plaintiff’s culpablenot due own
Nothing herein abridging plain-contained to theis be construed as

righttiff’s groundsto move to its by setting properamend bill forth
for relief.

discharged.Case

All concurred.


