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County,890;121 v.Charouleau, La. Peverill Black HawkOrleans v.
case ofalso the1050; Heldt,201 v. 115 Neb. 435. SeeIa. State

175,146 in a statuteSchoene, 272,276 U. S. s. c. Va. whichMiller v.
ain to eradicaterequiring of cedar trees orderthe destruction red

in accord­upon appleas cedar rust trees was sustaineddisease known
forth.principlesthe above setance with

the actionit follows thatforegoinga result of the discussionAs
correct, and theplaintiff’sof in wasdismissingtrial court the billthe

here must beorder
overruled.Exceptions

All concurred.

Merrimack, I
April 7, 1936­ .

Bucklin,A.Bernard S. & a.Hoban v. Walter

S. Bernard Hoban.a. A.Walter Bucklin & v.
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(Mr.I. DuncanBarton, Upton,M. Robert and LaurenceJesse W.
Duncan for Hoban and the of New London.orally), selectmen

orally), forMurchie, (Mr. Alexander MurchieMurchie Blandin&
Bucklin.

attorney-­thoughAllen, C. is theJ. I. The first bill considered as
hasparty. Herepresenting interest, were not ageneral, publicthe

conduct indicateappeared litigation,in the and its course andnot
except they affectrights soughtof asadjudication publicthat no is

litigation plaintiff and the defend­of the as between thethe merits
private parties. rights oflitigation is Noant. The thus between

correctlypublic in that it wasthe or are While sensestate at stake.
litigated, yet the claim of theright mightpublicruled that no be

callspublic rightsofpublic,one of the to the benefit theplaintiff, as
alleges the interferencefor He defendant’stheir determination.

Therights publicof of a nature.and exercise hiswith the assertion
They are arights. thereforedisputes his claim ofdefendant such

rights are not to belitigation. plaintiff’s publicsubject of the The
himthey are aspublic,him the but betweendecided as between and

State, 87 N. H. 405.v.and the defendant. Whitcher
frontage.the The defendant’splaintiff owns none of shoreThe

privateissue ofto it is attacked. Theclaim of unencumbered title
of lakehighway and the bed theownership separatingof theland

if thepublic right. Furthermore, defendant’snecessarily theaffects
in italleges publica easementplaintiffsustained,claim of title theis

acquiredby private easement alsoprescription well as aacquired as
defendant,premises. Theappurtenant to hisby prescription and

againit. Thusinterference withdenying public right,the denies
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right.publicparties therespectinglitigationis between thethere
of shoreownership thetheAnd in the of defendant’sinvolved issue

right.publicofhighway, another matterfrontage is the location of the
his struc-may maintainpublic plaintifftheagainstas theWhether

hethe issue whetheran the case. But ontures, inquiryis outside
ofrights as oneagainst defendant, hismay as themaintain them

maydisputein and bebearing. Theyare of arepublicthe material
litigated.

predecessorof aplaintiff of the statementsII. The offered evidence
ingavein deed heconnection with thein of the defendant madetitle

ownership indenial ofconveying the title. The statements were of
to thereferencepart the and hadpremisesof the deed described

competent, to con-controversy. They notfrontageshore in were
ownership, his boun-bearing grantor’son thedeed,strue the but as

Hening’s 624-626.highway. Digest,and of thedaries the location
credibility the evidenceweightto and ofThe collateral facts relate the

competency.and notdo affect its
was held270, trespass,of itOwen,In Fowler 68 N. an actionv. H.

exceptrightspossession has owner’splaintiffthat a in of land the
against claiming rule well established.him one under him. This isor

accordingly notHening’s Digest, The defendant there was1552.
strangerpermitted he a waspartyto a third to whom wasshow that

in­possession, to showplaintiff, beingthe Here the in seeksowner.
thatundertakingin toHe is defeatfirmities the defendant’s title.

disturbing hissupport chargetitle in of that the defendant ishis
protects hispossession. stranger’s itmayHe show a title because

possession against the thusin defence defendant. The situation
from ofdiffers that the Fowler case.

alonghighway theimportantIII. An the width of theissue is
plaintiff’s forty-five The defend-for a distance of rods.land about

only by prescription with a widthhighwayant claims the andexists
plaintiffof feet of travel. The aversabout fifteen as the limits actual

rods,legal layouta a with thewith a width of and dedicationthree
width, prescriptiveasame as well as source.

secondarylegal a character.layoutThe evidence to show a is of
.Highwaya . Rods wideThe town show “Return of tworecords

bysigned3rd 1792” aexcepted by Apreland the townof New London
northwesterly atpointa thecommittee of two. This ran toroad

plaintiff’slake, premises.thereachingsoutheast corner of the without
ifmeetingIn in for was “to see the1795 an article the warrant a town

roadexcept the end of the ac-town of the Road Laid fromwill out”
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cepted Springfieldin “to1792 Line.” The vote on the article was
except“to A extendingof Road” Springfieldthus “to Line three

Rods wide.” This road is the plaintiff’sone on which the land abuts.
The onlyarticle and vote constitute layout,the evidence of a and,
so far they evidence,as are of a dedication. While the refersarticle
to the having out,road as layoutbeen laid no record of the has been-
found.

purportsNeither the article nor the vote to describe the exact
route layout.and course of the But there inis the article reference

brieflyto a road,laid out indescribed both the vote,article and the
sufficiently identifybut Grantingto it. layoutthat a valid must be

upon application (Prichardtherefor Atkinson,v. N. 335)3 H. and
applicationthat layoutthe and must thedescribe termini with rea­

certainty (Clementsonable Burns,v. N. 609,43 H. Ford614; v. Dan­
bury, 44 388, 389;N. H. Wiggin Exeter,v. 304),13 N. H. there is
nothing to ashow failure of requirements.these On the contrary,
the article and layout.vote furnish of aevidence valid

earlyAs of publicrecords matters of mayinterest their recitals be
provetoreceived the truth of the recited statements. “This matter

of highwaythe generalwas a public interest,matter of and in rela­
tion to which reputation competent.evidence of was . . . Recitals,
in any writings,ancient as well as partiesthe declarations of now
deceased, would evidence, Willeybe ...” Portsmouth,v. 35 N. H.
303, 310. public“The a highwayrecord was declaration that a had
been placelaid out in the described; lapseand after the of more than

yearsone hundred presumptionthe legallyis that it was laid out.
This record, in . . .connection with the evidence that the road as
laid out was extensively public highwaymore or less as a untilused
1876, was evidence sufficient to sustain a finding highwaythat the

legallywas Boscawen,laid out.” v. N. 111,Webster 67 H. 113. See
also Thompson Major, 242,v. N.58 H. 244.

While onlythe article and avote contain recital of one of the ter-
mini of highwaythe description, yet theywith exact ofdefiniteness
are competent highway validlyto show athat had been laid out.
They are not a layout, theyrecord of the abut are record that there
had layout.been Theya layoutdid not undertake to define the
as its return for, they highwaycalled sufficientlybut did describe the
as the subject-matter highway beingfor Theaction thereon. iden-

bytified the record and adjoining plain-other evidence as the one the
tiff’s premises, layoutit is not offatal that there is no record the to
show an beingexact location of The issueboth termini. whether
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affirma-out, presentedthe hasduly plaintiffhighwayis laidthere a
invalidity in theof ofIn the absence evidenceof it.tive evidence

controlling.validity ispresumption oflayout, the
byacceptanceTheis insufficient.The of a dedicationevidence

nega-tends tolaid outhavingasthe town of a road described been
of estab-mannerMoreover, the method andtive its dedication.

rig-not becomeof hadlishing early daysin statehoodhighways the
ofa reservationmay assumedidly standardized, the town haveand

dam-paying landunacceptable ofacceptance prevent anto burden
maintenance, androad, subsequenta ofages, constructingof new its

whichpursuant toUnderliabilityof to travelers on it. the statute
577),(N. Laws, 5, p.questionin out H. Vol.highwaythe was laid

practiceTheprivate highwaysas be laid out.public mightas well
layoutpubliclayout changing privatethe a to aat time of the in

intendedwaspossible acceptanceis is that the ofobscure. It vote
may havethe beenaccomplish change,to in the that roadsuch a view

layout, itof theprivatelaid a no recordbeingout as one. There
acceptwas tocannot the votebe told which kind it was. Whether

toroad, orchange private publica to from a to adedication, effect a
Upon thepurpose contingency,meet some other or is uncertain.

aany possibilities conjecturalamongevidence selection the would be
finding and therefore erroneous.

a validexceptionThe is no evidence ofrulingto the that there
layout is sustained.

a widthhighwayThe of a includes evidence ofevidence laid out
it.acceptanceof three The recital in the vote thus describesrods. of

by prescription is not a matterMoreover, highwaya asestablished
Willey v.of law in the track of actual travel.restricted width to
173, 175.N. H.Portsmouth, 303, 312; Plymouth,35 N. H. 49v.Coffin

In tonecessarilya not limitedprescription,case of “The easement is
side,the roadpathtravelled and the on but where theditches each

andyears width,has manybeen fenced for the usualout about
findingjustifiedthere is in thenothing it, juryto control a would be

spacespacewhole . . thepublic highwaythe to .between fences be a
forwrought maybetween the road and its exterior limits be needed
forfurnishingvarious purposes, as for and other materialsearth

making makingroad, constructing watercourses,the culverts and
changes byin path, avoidingthe obstructions snow—travelled and
Com. v. King, for the118;13 Met. and other reasonsthese and
space given highways veryto than isgenerallyis more whatmuch
occupied by path, competent jurythe . . for atravelled . ... it isand
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circumstances, that the trueand otherfind, from ancient fencesto
v.wrought road.” Statebeyond thehighwayoflimits a extend

Morse, 9,50 N. H. 20.
erected, on oneeitheror have beenof fence wallWhen boundaries

tolinesthe sideroad, tending to indicateof theor on sidesboth'
extended,actual travel hasbeyond paththe ofhighwaya usewhich

fencesareimportant. And where thereevidentiary isvaluetheir
findably designed to-wrought road,of theoppositeor walls on sides

varyinga distancehighway purposes,of foras the limits useserve
evidentiary valuedestroyenough to theirnot alonebetween them is

• aor wall asof a fencelocating lines. The erectionproperly thein
prob-wrought is morealong of a roadthe sidepermanent structure
fromseparating highway useto the lineably than not intended mark

that it.in the of evidenceoccupancy possession, absenceprivate and
structures, es-physicalAs barriers suchintended.not thuswas

boundaries,designed permanentaspecially apparentlystone walls
use, are noticeof andnormally separation and distinctiondenote

highwayA with a widthlaid outof the line to which use is made.
wheregreater partin of its coursemay have a width suchof three rods

highwayforin fact taken for userods have beenmore than three
period prescription.ofpurposes for the

theatof with reasonable allowanceThe line travel“established
by pre-highwayalegal of width of establishednot the testsides” is
taken,in factis how much width has beenscription. inquiryThe
safety,,thereto, for thetravel, and,actual as incidentalforboth

part. lineof traveled The centerconvenience, and maintenance the
themay may the line ofwrought roadway or not be centerof the

mayhighway. side the line than on the otherMore land on one of
mayand call for roadhighway Topographyfor soiltaken use.be

of eachwith variations widths on side.construction substantial
highway.ofplaintiffIt for the to establish the side lines theis

may possibleit not to locateAlthough wide,laid out three rods be
probabilitiesto a If is no balance of asthe lines such width. there

wroughtthe land and that of the road to make-between east west
onlyup width,the so width can be as the evidencemuch established

highway farpurposes.taken and for So asshows has been used
they may evi-side,walls are found to have been on either bebuilt

tending partto the of the of thedence show location side lines on the
highway nocourse of the where there are walls.

Assuming highwaythe andIV. the defendant owns land between
plaintiff’sopposite premises,the lake the the trial court has found
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has also foundHeby public.there has been no of theadverse use it
in the mainten-individually, exceptno by plaintiffsuch use of it the

pathwayatravelingance wharf in overof his boathouse,and and
has runnotleading highway.thereto adverse usefrom the This

byuse hisprescriptivefor theperiod twenty yearsthe of unless
found,facts tograntor was under theadverse as a matter of law

it.and added toplaintiff’s continuityenable the in itto withuse be
periodrequiredIf plaintiff may use,the thehave the of thatbenefit

has run.
hiswharf, andIt found thegrantorwas that his and usederected
thetoright“in a and adverseconduct was the nature of dominion

found,furtherowner, But,true and asregardedthe latter so it.”
ofthe erect-grantor regard thought privilegedid not so it. He the

ing grantedbelongeda had beenpublic, believingwharf to the itand
him, claimed suchadversely simply“he did not anyone,claim butto
right any mightas one have.”

findings use, unless the user’sThe all of adverseshow the elements
ownership. be-Heattitude was the trueinadequately hostile to

Being unawareright uponlieved the and his belief.was his acted
re-of did notrecognition. Herights, gavethe owner’s he nothem

gard possessionina trespasser,himself as and continuedbut entered
fromstrength granton apermission upon bythe of him asa relied

an agent public.authorized of the
Hewharf.Early in 1911 thethe that he removeowner demanded

extendedtaking position highwayrefused compliance, the that the
to a hostilehighthe water mark of the Therein he assertedlake.
position madetestimony hetowards thatrights,the owmer’s and his

theno claim admittedanyone thereby explained.adverse to is He
public rights and the sameto to itshore,the with the same access
use recognized private rightof it that he of exclusivehad, nobut
possession andhimself,specialor user. forrightsHe claimed no

healso wharfclaimed that theany.no had erection ofone else His
regarded right,as whichpermissive, publicas incidental to thebut
no in privateone right might with.interfere

any occupantHis attitude from ofwas not much different that
who possessionthinks of another’srightful ignoranthis who isand

posi-claim. Until is noreceived,the thereinformation of claim is
tion areof to existhostilityavowed towards it. Claims not known

forthcoming,not consciously opposed. When the information was
nohostility at he madetestimonyonce became manifest. His that

claim in thepossession againstof anyoneadverse is construedto be
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notlight testimony any claimof further that he would resisthis
didarising right lightin fact that hepublicout of the and the of the

performedof wereresist when such a claim was made. His acts user
legal right” (Taylor v.pursuedand his conduct “under a claim of

right oracknowledged superiorGerrish, 569, 571).59 N. H. He no
,theuser, againsttitle of the owner. There was thus adverse as

owner, thefrom the time wharf was built.
withspecial finding respecting plaintiff’sA the use is inconsistent

to exer­findingthe of his adverse use. It was found that he claimed
or threeexcept periodfor the of twocise no dominion over the wharf

open. finding mustyear campin his was Themonths each when
ownership right “tobe He claimed of the wharf and theset aside.

rights by the entireany enjoyedexclude individual who claims not
exceptpublic.” interruption possessionis no evidence of ofThere

thereto,public right. Subjectin actualfavor of an assumed or
adapt­propertyoccupancythere “an for such uses as” the “waswas

(Barker 160, 164),ed N. H. and there was a con­Company,to” v. 78
continuity possessiontinuity preserveto the ofof intention sufficient

(Pease right way“A meansWhitney, 201, 203, 204).v. 78 N. H. of
accordingfrequentlya right passto over another’s land more or less

easement;the and how fre­to the nature of the to be made ofuse
claimantquently immaterial, provided it occurred as often as theis

in­pass. appear havehad or chose to It must not to beenoccasion
exercised,by rightof which the isterrupted the owner the land across

by isvoluntarilynor the claimant. Mere intermissionabandoned
interruption.” Bodfish, 317,not v. 105 Mass. 319.Bodfish

property plaintiff’s occa­and nature of the and theThe situation
periodspossessionand were such that the annualsion for actual use

interruptionsnon-occupancyof were not of a kind that disturbed the
continuity did not atof use. The case is without evidence that he

only rightsdominion, subjectall to such as he believedtimes exercise
N. 220.public Jacobson, 219,the had. Salminen v. 83 H.

plaintiff’s recognition rights had notfindingTo a of the that “his
by buyripened prescriptionan and offered to the de-into easement
plaintiff excepted. finding is con-front,” the As thefendant’s shore

plaintiff only use,in his own without referencestrued, the had mind
pre-rungrantor.to Since his own use had not for thethat of his

by finding. is thereforescriptive period, he is not harmed the There
exceptiontheno to consider further.occasion

inplaintiff’s of the land front of theRespecting the adverse useV.
bathing recreation, enjoymentincidental to theboating,lake for and
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aof character“was notof his the that the userpremises, court found
indefi-“annotorious,” was ofit butnor of sufficient to makeextent

characterbeing nature and“of acharacter,”nite not “of itself alone”
pre-thatthe ownerpartto on the ofapprehensioncause reasonable

ofthe therights claimed,” while usescriptive being oracquiredwere
continuous.”path andleading “open,wharf and to it notoriouswas

notorietyandopennessinperceiveIt theis difficult to the difference
ofhis theand of useplaintiff’s boating bathingof the use for and

foruse ittestimonywharf and “weboathouse. His was: [the lake]
campboys’aswimming, bathing, sailing; all the usescanoeing,
Andin of it.”directly frontnaturallywould of amake lake situated

camp “forthegrantor in ofhis to a the shore fronttestified use of
thethere, andswimminginpulling up goingthe canoes forthere,

testimony is sub-boys to in if thisplayused the there.” Evensand
forthe shoreject there that the use ofdiscount,to is no evidence

Inci-purposes the structures.these was not with that ofcoordinal
andenteredenterprise boys’ campdental to the of the shore wasa

manneroccupied as aenjoy public rightsto in the lake in definitethe
wasItenjoyment.as the structures were for the samemaintained
partpersistentuse,not a adisconnected and casual but it formed

fairly becanof the of the Nocamp.activities other conclusion
the characterevidence,drawn from the the ofand court’s definement

sus-campof the as cannot berunninguse unrelated to the of the
theofthatmanifestly comparabletained. It was of withequalitya
inoccupiedproperty adverselyfound to be wasused. The shore
awasItpublic rightsconnection with the in the lake.exercise of
itofgenerally partthattoshore,inclusive use of the unrestricted

Separationwhich pathwayon the and the to them.structures stood
continuityand orany openness,division did not exist in definiteness,

onlyuse, physicalof inbut distinctions.
acamp isfront theAnd such adverse use of the entire shore in of

necessary admissions.conclusion to from the defendant’sbe drawn
to hisobjectionHe he noplaintifftestified that told the there was

continued,use of the in of if the usecamp,shore front the but that
lease“might proposedhe partclaim the And thethat of shore.”

nearlyfrontage ofprepared in athe defendant’s was of shorebehalf
com-thirty isplaintiff’s property. The inferencerods theopposite
use.pelled recognized there wasthat an to the extenthe adverse use

plaintiff’sbathing by theboatingThe use of the shore for and
by thegrantor legal aspectsin that madewas no different its from

wasplaintiff, or adverse usefrom that of the structures as to which
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found. anThe defendant understood it to be incidental thetouse
camp enterprise.the conduct of the

being by use,The easement established individual inquiry whether
public required.the thealso have easement notis

aplaintiff swimming divingVI. The maintains structure for and
on the rights controversy,lake. off the shore to which inIt is the are

beyond findingbut is water mark. The that it navi-low obstructs
gation public right. private rightto arelates No of the defendant

by Except mayis as public, complainaffected it. one of the he not
rights capacityof it. in such not in proceed-His are assertible this

ing. understood, wholly rightsAs he relies his a owner.on as shore
Whether inpublic right,the structure invades the is nottherefore
issue.

enjoin underpassthe pending appealVII. The to use of the thebill
layout highway Althoughfrom aits as should be dismissed. the

appeal layout by (Morse Wheeler,vacates the the v. 69selectmen
N. 292), yet alleges ground injunctionH. bill for anthe no save that

trespass.the underpassuse of will athe be This is insufficient.
equity“. . . in a trespasswill not interfere of which is tem­the case

porary effect, legal remedyin and which anits nature and for the of
adequate Association, 385,action at law is . . . .” Ellis v. H.69 N.

Hodgman 28;388. N. H.Richards, Sanborn,See also v. 45 Wason v.
45 N. 169; Morgan Palmer, 336;H. v. H. 70Company,48 N. State v.
N. H. 458, 463.

mayNor proceedingthe be maintained as a to thebill determine
validity layout. appealof the It is not in ofaid the therefrom.

Mathewson,Williams N.v. 73 H. 242.
petitionThe a for cer­suggestion maythat the treated asbill be

layout quashedtiorari aand decree rendered that the be likewiseis
unacceptable. of that ofnature;The bill seeks no relief the town
New party only properLondon is a to wouldnot the bill but be the
party proceeding certiorari; pendingdefendant a and into of the
appeal layout groundafrom the to on the of the se­motion dismiss

layoutjurisdiction maylectmen’s properlywant of to make the be
194, 195,made. and casesFranconia, 196,v. 73 N. H.Bickford

cited. principle equity ordinarily grantThe of that it not reliefwill
clearly applicable.otherwise obtainable,or elsewhere is

granted disciplinaryThe proposal injunctionnovel that be as athe
equitymeasure is not commendable. Courts of are not correctional

merely agrant imposetribunals to ofbenefits and burdens because
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theno toThere is therefore occasion considerparty’s misconduct.
criticized.conduct

bydisposed ofexceptions are the views takenMany of theVIII.
passed upon.accordingly are notreached, andand the results

discharged.First bill: case

one:Second bill dismissed.
All concurred.

Rehearing. foregoing opinionAfter the was filed the de-On
plain-rehearing grantedwas on the of themotion for a issuefendant’s

prescriptive rights in and use of structures.the erectiontiff’s

orally),AlexanderMurchie, Blandin Murchie forMurchie & {Mr.
the motion.

orally),Laurence I. DuncanUpton {Mr.and DuncanRobert W.
opposed.

grantorofpoint plaintiff’sOne the motion is that theAllen, C. J.
enjoy­of hisby his deed transfer the benefit own use andcould not

plaintifftherebyand the tothe defendant’s land enablement of
period requiredpart acquisitionuse a of the for the ofascount the

plaintiff’s to,rights. The use was successive continuousprescriptive
as, his itwith, grantor’skind use. But is claimedof the sameand

Abbott, noauthority 423,of v. 55 N. H. that in­Spauldingon the
prescriptive conveyed.of a character can be Whetherinterestschoate

upon notcorrectly present point,the law the need bestatesthis case
Privity partiesthe and that is theexisted,betweendetermined.

anymay by “conveyance, agreement,thing. It be effectedessential
aunderstanding object possessionhas its transfer of thethat foror

90,a in fact.” 2 andaccompanied by transfer C. J. casesand is
A. 498,cited in 35 L. R. n. s. note. “Whencases arecited. Other

inactually by possession.. . transferred the onepossession has been
required periodif..”,is barred . thesuccessor, the owner ...to his

continuity.occupancy McKnight,has run in v.Wishartof adverse
implied approval in Locke360. This view received356,Mass.178

H.Whitney, N. 597.v. 63
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priorthe of the inIn consideration case the time of thedifferences
structures,plaintiff’s affecting rightof the aserection the to maintain

them, argueduse was not and noand attention to them was directed.
right,that inuponwas assumed the as based time,It was the same

to all of them.respect
structures, diving.one is thethe float or crib for The trialOf

anfound that it “is not to rightobstruction thecourt defendant’s
riparian owner, an navigation.”a but is toas obstruction No ex­

finding was taken. aception requestedto the The haddefendant
finding that the float was an invasion inspecialof his interest the

forming of adjoining alongthe bed the lake and landland his the
finding was construedThe to amount a of re­shore. to denial the

implied findingIt a ofquest. subsidiary necessary supportfacts to
special findings showingthe of Spauldingit in absence otherwise.

Mayo, 85,81 N. H. 86. Thev. conclusion nothat the defendant has
right byaffected the float isprivate affirmed.

plaintiff’s rightThe to maintain and use the wharf is also affirmed.
grantor and it adverselyHis built used to the landowner. With

plaintiff’s,to the prescriptive periodthat use added the has run.
grantorplaintiff’sthe acknowledged public right,While the he ex­

right,a claim hostile to the owner,ercised owner’s and to thatas the
theory rightsThe prescriptive underlyingis of ansufficient. has

conception grantpresumed actual,of a from owner. anthe “Where
uninterrupted enjoyment,and right, knowledgeuse as of with of the

party, is to lengthother shown have existed a tosufficient of time
presumption grant,the of a presumptioncreate the stands as suffi­

proof bycient and establishes the grant, proofunless it is rebutted
enjoyment permissive.” Putnam,that the use and were v.Smith

369,62 N. H. The owner is estopped deny grant372. to the unless
the acceptedhe can show that use has been Ifpermission.under bis

theby modern the use has grantview the of aeffect without resort
one,to the fiction of there remains principlethe a usethat adverse

him right againstto the owner bars without to areference claim of
everyone. owner can no againstThe more claim the tenant of the

againstadverse user than the user Theadverse himself. tenant’s
acknowledgment of superior anythe user’s awaytitle does not take

against thedefence owner which he if abeingwould have ofinstead
tenant, he the user.were

(P.limitations L., 329, designedThe statute of c. s. 1) quietis to
recoveryof isright by pre-titles. The lost its for thenon-exercise

policy,scribed under aperiod, possession,not to wrongfulreward
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ofregardlesspossessionlong continuedenroot and stabilizebut to
It a between therightful wrongful. is mattercharacter as orits

analogyInuser, are not concerned.and the with which othersowner
The casealthough others.may be to owner not toa adverse theuse

defendant, does not127, by12 thePierce,of v. N. H. citedMarshall
useof adversethe evidencethis view. It decided thatconflict with

no claim to theprove occupantto The “madewas insufficient it.
defendant,right.” against theplaintiff,Here asland in his own the

by hishimself, and, userightthe of use with theclaimed forhas
prescribed period.thegrantor, for

one wasthe smallerare The time whentwo boathouses.There
togethergrantorplaintiffIf and hisfound. thebuilt has not been

plain-wharf,as the thetwenty years in the same mannerused it for
bypresent theit in locationrighttiff to maintain and use itshas the

in itswharfright may use thesame of that he maintain andmeasure
period prescriptiveIf has less than thethe of use beenlocation.

relating torespectin as theperiod, rights to it are the same thosethe
toadjacent the wharf.boathouse

physicalin 1918. As a structureThis was builtlatter boathouse
necessaryhas used for the time.•it not maintained andbeen

shorepublic rightif has the to use theplaintiffThe claims that the
ofpublic rights anyone, alake,for the of in the as memberexercise

extending uponoutmaythe at the shore andpublic, erect structures
lake, upon frontage,or or the shore for theover of backthe bed the

rights in ownerpublicof the lake! While theexercise hisconvenient
rightof or hasrights, public,an individual the theshore whether

structures, right arises as an of the shorethus to erect the attribute
rightownership includes to erectownership. Public of the shore the

maypublic privatelyshore orstructures; right to use of the owned
may public has right,include it. But when the the no membernot

express grantmay public.of it thepublicthe exercise without from
public mayOne of in exercise and of theenjoymentthe share the

public any advantage pri-norights, not in over others. Withbut
only maypublic rights those which shared alikerights,vate his are be

byin all members. If those first to come and erectand common
rights owners, processshore a and coursegiven the ofstructures were

leading to of others from full and fairwould follow the exclusion
regarded the ofenjoyment. mayIt be that basic idea isequality of

permanent advantage appro-andreasonableness, ofbut differences
priation cannot be reasonable.

rights enjoymentincidental ofthe owner has to theThat shore
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inpublic rights the lake and which are more thanextensive those of
only of public,who is a member the is a recog­one settled matter of

principlesin the law. “The of usage sprangnition out which this
countries; namely,to rightare common both the exclusive of access
banks, enjoyed bythe over his riparianto water the hisowner; title

gained from by imperceptibleto the soil the sea accretion or alluvion
necessarily.. . from which are thededuced doctrines that none but

riparian canthe owner erect such wharves and other conveniences
navigation Burns,for ...” Clementv. N. 609,43 H. 617. “The dic­

reason,and injusticetates of which retain government,the com­for
large . .use, ponds,fee of .mon the have vested a privatereasonable

using publicright propertyof this in the owners adjoiningof the
Company Robertson,land.” Concord&c. v. 1, 18.66 N. H. “As the

adjoining land, plaintiffof the rightowner the had the buildto
pondandwharves other structures into the for his use,”own without

publicunreasonable interference with the rights. Dolbeer v. Com­
562,72 N. H. 565.pany,

plaintiff’s maySince the notstructures be maintained under a
publicofright shore,the to the use of the there continues beto no

public right.occasion to decide whether the has such
plaintiff’s rightAs to the to privateerect structures under righthis

of shore, prescriptiveto the use the a byeasement is measured the
extent to which it was exercised at the beginning periodof ofthe the

andprescription has since been maintained. periodThe full must
anyrun for new or originalburden increase of the burden.material

Coe, 301;4Simpson v. N. H. Burnham Kempton, 78, 90;v. 44 N. H.
Company, 262;v. 52 H.N. v. Bartlett, 119;55 N. H.Gilford Griffin

"­Butler, 317, 318; 967;Abbottv. 59N. H. 19 C. J. R.9 C. L. 790. The
user, although requiredacts of not to unintermittent,be must be of

a frequencysuch nature and of such giveas to notice to the land­
right being againstowner that the is claimed him . .. One test

question is, Has the land-owner had cause, fromreasonable actualthe
land, believe, duringuse made of his to period twentythe entire of

.years, right beingthat the againstwas claimed him?” v.Gilford
supra,Company, 266, 267. “The nature of the use and the knowl­

edge mayof the land-owner manner,be inferred from the character,
frequency of right.and the exercise of the and the ofsituation the

v.parties.” Putnam,Smith 62 N. H. 369, 372, affirmed in Wason
Nashua, 85 192,v. N. H. 198.

parallelsThe rule that an actually granted. grantof easement The
Batch,the extent. v.determines Warden 59 N. H. 468. But “the
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”grant meaningenlargedterms of the cannot be their naturalbeyond
318;(Abbott Butler, supra, Sakansky 337),v. 86 N. H.Wein,v. and

prescription requiredterms of a forthe are those which the use the
period indicates.

plaintiff acquired prescriptiveUnder this test the has no title to
adversely twenty years. Theystructures athe less than areused

original burden,material increase of the than an addi-and more
Retainingtional detail. the defendant suffers a sub-ownership,

in property bystantial increase the of hisdisturbance the structures.
beginning chargeableThe owner from the was with notice of the

in publicadverse use of the shore connection with enjoymentthe of
rights in enterprise boys’ camp.the lake as an ofincident the of a

ofBut use the shore therefor was enjoyed.limited to that had and
plaintiffThe claims no ownership by possession, merelyadverse but

an easement. use didThe not extend to ofthe exclusion the owner.
public rightsAs a use to lake, goincidental in beyondthe it did not

the actual was not a everyuse. It use in manner,available but was
such as in fact.was made

rightsIf all the of a shore enjoymentowner to enhance the of the
public rights in claimed, yetlake onlythe were to the extent of their
exercise was there notice of the claim. Not until the structures were

righterected was claim of openlythe to maintain them asserted.
in rightsThe difference the specialowner’s on his land and in his

rights upon or adjoiningover the bed of the lake his is one ofland
practical reality, use of fairlyand the land did not use theindicate of

rights.special physicalActual use involves conduct, of which there
must be maysome demonstration to the owner. actual useWhile

greater or according purposebe less use,to the of ofthe the notice
of purposethe extent the reasonablymust be indicated. If it could

occupancyfound that an purposebe for erectingthe of the structures
prior erection, yet findingexisted to their a of notice of such an occu-

pancy evidentiarywould support. analogyhave no Under the of a
grantedlost deed it cannot said rightbe that the owner the to erect

granted rightstructures when he the to use the shore as one of the
might.public plaintiff’sThe initial of grantoruse the noindicated

greater extent of use.
openNor was the erection and use of the wharf an aexercise of

rightclaim of Occupancyto erect and use other structures. of the
land beneath occupancyit did not constitute of the sites of the

Beyondstructures physicallater erected. the extent of invasion there
entry uponno special rightswas or interference with the shore of the
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may a.reasonably rightnotIt be asserted that the to erectowner.
its-,gained byan commencestructure, prescription,as easement can

acquisition nothingperiod before its erection when there is to showof
appropriated purpose.has been and taken for thethat its site

opinion except herebyis asformer affirmed modified.The

discharged,..Case

All concurred.

Hillsborough, Í
7,April 1936.

Bank,v.Peter Mullen Merchants National Trustee.


