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)Hillsborough,
7,April 1936­.

Co.GasManchesterv.VaillancourtEmma

Napoleon v. Same.Vaillancourt

Napoleon Same.Vaillancourt, Adm’r. v.

Craig plaintiffs.orally),Chretien for the& Chretien{Mr.

WigginWarren, Wilson, McLaughlin Bingham, J. Walker& {Mr.
•orally), for the defendant.

gasa main in Bout-Page, J. The defendant maintained cast iron
plain-in Thepipewell This was laid 1907.street, Manchester.

theyDecember, 1932,that In andtiffs in a house on street.lived
Napoleon col-poisoned by gas,were whichVaillancourt’s intestate

ground There was nolected in cellar. The outside was frozen.the
contributory negligence.■evidenceof
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warrantingwas evidence finding followingThere the of the further
gas poisoned plaintiffsfacts: The that the acame from in thebreak

defendant’s main in front of the theyhouse where lived. This break
by settling justwas caused the of the length pipesoil beneath the of

that cracked.
settlingThe claimed that theplaintiffs was due to the character

that,of in thegroundthe which main was laid. It could be found
ground land,” consistingthe was “made of refuse matter and soft

varieties,of which a tendencymaterial several had to ofsettle. One
the defendant’s witnesses testified that the main was on hardlaid

claynatural soil of and sand. The defendant’s foreman asserted
repairedpipe plaintiffs’the after the injuries,that when was he found

Upon however,,the soil underneath hard but sunken. being pressed,
veryhe soft pipe.said that it was below as well as theabove

conclude,were entitled to mainjury therefore,The that the was.
land,” mightlaid in alsosoft “made and that theconclude defend-

should,ant in the exercise of reasonable prudence, anticipatedhave
pipethat soil the would in pipe.the below sink and cause a break the

inIt further that the soil signscould be found the street had shown
insecurity; depressionsof and for it had ordevelopedsubsidence

fallen so that water ofholes, the surface had stood below the level
drainage theoutlets,the and had in.curb-stones caved This con-

the that oughtclusion would warrant inference the defendant to
anticipated settling of underhave the the soil the main.

settlingclaims that the of pipeThe defendant the was due to the
by city in orlaying the of a sewer 1910 1911. sewer wasThis below

gas main,of and the fromthe level the sewer connection the house
passed transverselyoccupied by plaintiffs gasthe main andthe under

evidence,feet it. There was no that taken at theseveral below unless
passed point gasview, that this sewer connection under the where the

if proper jurymain But even it were for the to find thebroke. that
causing gasthe leak due to the construction of thesubsidence was

they inquire averagecouldconnection,sewer still men ofwhether
prudence, was, oughtsituated as the defendant to have known of what

by oughtcity, anticipated gasthe to have the mainwas done that
thereby leak, oughtmight precau­caused to and to somebe have taken

Greaney 438,Company, 440; Company,v. 174Mass. Koelschv.tions.
In355, 363, any event, leak152Pa. 364. whether the was causedSt.

dutyby part defendant, byfailure of on the of the orsome some
agency aindependent fault, questionwithout the defendant’s was

438,241jury. Company,of for the v. Mass. 442.fact Salem
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in aplaintiffsthesome leavesThere is doubt whether the record
gas entered thefreejurythe theposition to assert that could find that

inthe holetothe failed sealcellar of the house because defendant
leastBut atthrough pipecellar wall which the entered.the service

foreman, thatfound, upon testimonyit the of the defendant’scould be
escap-gasthefreezing groundthe of the surface of outside causedthe

soil, underthrough thepercolateining from the mainthe break to
of thesoilthroughthence unfrozenwall,the cellar and to rise the

ex-to beconsequence could foundcellar. Such a of the leak be
pectable under the circumstances.

allnearly uponisThompson Company,of v. 201 Mass. 77The case
wasgas mainThefours with the facts now under consideration.
wasgroundThedepth,preciselyset at the same in “made land.”

was crackedgas percolated a cellar. The mainfrozen and the into
crack,theofway around,all was the case here. The causethe as

ofbecausehowever, settling contractionpipe,not the of the butwas
ver­of a for a directedcold. The court sustained the motiondenial
the(1)sayground juryon the that was the to whetherdict it for

con­breaking pipe beyondthe due to the defendant’sof was causes
todueit wasanticipated by it, (2)trol or which could not orbe

pipethe belownegligence anticipating puttingin not the cold and
300.Compare Ernst, App.Gas 68 Ill.Co. v.Lightfrost. Rockford
subjectcannotescape gasmere fact that the of hazardousThe is

liability; liability negligence.defendant to there be no withoutthe can
duty to antici­Collins,Brown v. H. 442. defendant’s53 N. But the

by thepate protective partininjury and take action is measured
Thedanger. Kenney Len, 427,of the v. 81 N. H. 429.seriousness

dangers upon escaped gas amongattendant are the circumstances
reasonablyacts,in ofview which the defendant and its care bemust

dangers. Greaney Thisproportioned supra.to those v. Company,
A. L.practicallyis the unanimous view. 25 R. 262.

it notliability by showingcannot avoid didThe defendant that
intopipe escapingin gasknow the was or wasfact that broken that

tooccupied by plaintiffs. duty wasthe cellar of the house the Its
averagebyguard against happening exercisinga assuch such care

actinghave exercised when circumstances.men would under similar
312, to con­Company,Dow v. 69 N. H. 315. One of the factors be

a ofwas the reasonable chance that subsidence the soil wouldsidered
in main.cause a break the

adoptgeneral gas pipesrule that those who maintain mustIt is the
system inspection em-average prudencea of as men of wouldsuch
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ploy anticipationin the detection of leaks due to causes within the
of men ordinaryof in supra;the v. Company,skill business. Salem
Koelsch appearv. notCompany, supra; 25 A. L. R. 267. This does
to be a precise may applied, questioncase where forthat rule be the
is not discovered,whether whetherthis leak should have been but
it mightanticipated. However, juryshould have the havebeen

properdrawn a fact that defendantconclusion from the findable the
had no inspection system It to findwhatever. would be reasonable

proper inspectionthat continuing unsettledwould have revealed the
state of soil in gas reposed,the which the as as the factmain well
that a Whethersewer connection had been laid under the main.

anticipateor not due care have then to thewould led the defendant
breaking pipethe escape gasof the of the were fair forquestionsand

jury.the If anticipation found,cause for defendantsuch were the
charged negligencecould maintaining pipebe with in the locatedthus

periodfor a years nothingof twenty twenty-five doingor and to
avoid or escape gas.lessen the anchances of of

on verdicts.Judgments the
All concurred.

Hillsborough,)
April 7, 1936.
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