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)Hillsborough,­
7,April 1936­.

Company George Barber.v. E.Brown-Wales
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fororally), plaintiff.the(byEaton brief andIvory C.

LangdellBooth, Wadleigh (Mr. Wadleigh orally),Wyman, Starr, &
for the defendant.

infindings treasurycourt’s relation to theWoodbury, J. The
supportto Fromnot sufficient the verdict. these■accountitem are
no such when statementappears that there was item thefindings it

newly havingout, capitalof the authorized stock thenmade allwas
onappeardoes not that there was no such itemissued, but itbeen

fact,spoke.date as of which the statement In1, 1931, theJanuary
definitelyevidence, appearsit dateundisputed that on thaton the

havingtreasuryin 45 sharesactually the of the old stockthere was
twenty-fivehundred and that thepara of eleven and dollarsvalue

had not then been authorized. It follows that this itemnew stock
ground complaint bycannot a for thefalse and so affordwas not

definitely appearsFurthermore, it that theplaintiff. when state-
managerplaintiff’s credit this item read “taxesment reached the

which thean for the court found that defendant wasaccount,” error
manager regardedthat the haveresponsible,not and credit would not

correctly, any importance passing uponhad as of initem,this it read
company.of thethe financial soundness Barber

In the defendant that his letter wasrespect to the notes contends
discharge theyof them and that did not con-an thereaftereffectual

subsisting company;the that hisa valid and debt of Barberstitute
in-whollyto a themsubsequent attempt collect dividend on was

they truthfullythem; and, hence,effectual to revive that were
argu-validityfrom of The of thisomitted the statement liabilities.

entirely upon givendepends the construction to be to the wordsment
byIfused in his letter. he meant them un-which the defendant to

rights notes,qualifiedly and forever renounce all under those then
argument If, hand,on hethe defendant’s is valid. the other meant

only willing theythat he that should be treated as non-existentwas
showing statement,onpurpose makingfor the of a better the financial

that, time, mightat future hebut under certain conditions some
validity.attempt them, argumentto thecollect then is without
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In categoricallyhis he did not expresslyletter and allrenounce
rights theunder notes. He told the totreasurer the“reduce liabili-

by considering paid”ties the two notes of mine . . “This,. and that
wayI onlyas see the thatit, rightis this account can be made to look

anyto show bank or other inquiring creditors, willingto the I amand
$2500make this break and paid,to consider the and see how the

future out.” did bycomes What he mean those Did hewords?
finally abandoningmean that he was all rights, onlyor hethat was

temporarily foregoing purpose obtainingthem for the of further
company?for the H. H. Barbercredit

incourt, meaning,The order to hisdetermine took into considera­
later in respect notes, is,tion the defendant’s conduct to the that

attempt prove liabilityhis to corporationthem as a of the after it
assignedhad for the ofbenefit its This ofcreditors. evidence the

practical put uponconstruction which the defendant own wordshis
probativederives its force from assumptionthe that one will act

according his thatwords, is,to that one truthful,will and its ad­be
missibility purposethe determining meaning givenfor of the to tobe
ambiguous words is well v.established. Smart 82 N. H.Huckins,
342, 347, and cases cited.

uponOn the of and wordingbasis this evidence the of the letter
whole, court, by verdict, plaintiff’sas a the its the conten-endorsed

findingstion in theas stated that the “notes were out of thetaken
liability temporarily, andonly did not aconstitute bona reduc-fide

It that ation.” seems obvious this tois reasonable conclusion draw
and as such it reversed.cannot be

byThe further is made thatcontention the notes were canceled
Januaryon 15, 1931, effectivelythe defendant and that this act dis-

charged them.
of appearedIt is words ontrue that cancellation the at thenotes

time of the and that thetrial defendant testified that he thosewrote
January 15, court, however, givewords on 1931. The did not

testimonyhis ascredence to to the time when those words were
stands, therefore,written. As the case no findingthere is as to when

the notes were canceled. Without this cancellation,the written for
purposes case, legalof They maythe this is without effect. as well

anyjusthave been canceled trial as atbefore other time.
findingsThe court’s further that the of liabilitiesfalse schedule

byupon plaintiff’s manager,was relied the thatcredit the defendant
false,knew that the schedule was and that it related to a material

bysupportedmatter are all the evidence.
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sustained.plaintifffor should bethat the theIt follows verdict
“theasserts thatupon the the defendantIn attack verdictfurther

thein of differencebetweendamagesof an action deceit is themeasure
have receivedplaintiff and what he wouldof what the receivedvalue

theurges thatthentrue.” Herepresentationshad the false been
thebecausebyno reason of the false statementplaintiff suffered loss

therebyby assignee notpaid to the creditors weredividends the
companyis, failure the BarberThat that the success or ofreduced.

offrom the statementby the notesnot affected the omission ofwas
of theand its assets not reduced becausecondition,its that were

anyfact,in collectnot,for the reason that the defendant didnotes
upon them.dividend

damages.rule ofargument misconceptionfrom a of theThis results
prop­ofin the salequotedrule is correct in cases of deceitThe above

ofonly applicationor the broadererty, but is one manifestationit
one is tomisrepresentationfor entitledgeneral rule that fraudulent

ofby reasonmaker the loss which he has sustainedrecover from its
Hotaling Company,inupon Or,action inaction it. stated v.his or as

general pecuniary sus­84,N. Y. “The rule is that actual loss247
appliedtowrongas a result of the the measure betained direct is

in(citedfixing damages.” Bull,also Reno 226 N. Y. 546in See v.
Moseley,case); Riggin, 153;the above Tedder v. 65 Fla. Fottler v.

Belmont, (Mass.)David N. E. 83.563; Rep.185 Mass. v. 197
questionThe then not the false statementis whether defendant’s

company its assetsrendered the H. H. Barber insolvent or reduced
plaintiff,but or not in reliancecreditors,available for whether the

anyupon statement,that took or refrained from action whichfalse
pecuniaryin a loss to it.resulted

plaintiff apprised of theThe court has that had the beenfound
thatwould,it fromtrue situation when it received the statement
ver­on, Implicit in thetime have refused to extend further credit.

findingis the that it would also have been successfuldict further
company thatcollectingin all it from the Barber beforedebts due

The falsecompany assigned. Mayo, 81 N. H. 85.Spaulding v.
plaintiff to to do business withthe continuestatement then induced

securitya of socompany, lulled it into false sensethe Barber and
pasttostepsit did not effective collect indebtedness.that take more

account theplaintiff’s loss, therefore,The is it lost on the withwhat
insteadbecause, had statements been truecompany,Barber the

false, anyit would not suffered loss.of have
de-by theforegoing disposes of all matters raisedThe discussion
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exceptions findings rulingsfendant’s to the and of the court. His
exceptions arguedother have not been briefed or and a careful ex-

theyamination of the record discloses that are without merit.

Judgment on the verdict.

All concurred.

,Sullivan­
7,April 1936­ .

McGinleyJames E.

v.

John Hancock Mutual Life Ins. Co.

Metropolitanv.Same Life Ins. Co.


