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onlythe Assuming negligencereasonable conclusion. that of the
may materiallydefendant found and operativebe that it was as a

factor, finding plaintiff'scausative a that the illegal driving like-was
operative imperativeis anwise inference from the evidence.

legal speeda plaintiff fiftyUnder rate of the feetwould have been
crossing passedfrom the when the train over it. The train would
directly inescapablehave been ahead of him in his almost Ifview.

he crossing passedcould then have reached the before the train had
by, legal speedhe could not have done so in due At a hiscare. truck

stoppedcould be within a of injuryfew feet. The risk would have
Hustis, 446,then been his alone. Collins v. N. H. 447,79 448.

liabilityThe collision for which is claimed would avoidedhave been
if the truck had drivenbeen as the law commanded. With the de-

negligence assumed, forces,fendant’s it was due to the combined
actingeach efficiently, negligence speedof illegalthat and of the of

the truck.
Judgment the defendant.for

All concurred.

Rockingham, /
5,May .1936­

Mary Zeroyan EugeneK. v. D. Duncan.



115

Sleeper (by plaintiff.brief for theorally),William H. and

(Mr. orally),Devine Devine& Tobin for the defendant.

for non-Page, aexceptionsJ. The to the denial of the motions
argument andduringand expresslysuit directed verdict were waived

have not been considered.
grounds.assignedthe all of usualThe motion to set theaside verdict

damages ex-only argued of wasThe one briefed or is that the award
respectfollowing findings incessive. The warranted theevidence

damages: knee-caps, multi-plaintiffto boththe suffered fractures of
ple ribs.of twobody,cuts the fractureand abrasions about the and

difficulty oftimeShe was ofpregnant,at the and as a result the
changing position by unusualcaused this she sufferedher accident

causedfracturespaindiscomfort and the The ribpregnancy.from
topleurisy. respectsatisfactory except withrecoveryThe has been

one knee.
Thebadly other.knee-capThe left not as thewas so shattered

ainleg encasedby ordinaryfracture reduced and thewas methods
plaster requiredandright knee-cap badlycast. The was shattered

theranging up tooperative bone,fragmentstreatment. Some of the
fragments wereof a thumb-nail,size had to be removed. The other

legrightdressed, thetogether, openingsutured and andthe closed
put into a cast.

per-stayed hospital twenty-six days was thenin the andShe for
latergo weekswearingmitted to the About twoplasterhome casts.

during which timemore,hospital daysshe returned to the for fifteen
werethe casts and treatmentsphysio-therapeuticwere removed

given. continuedDuring pain,all of muchtime,this she suffered
theofoccasionally timeto suffer at thethereafter and still suffered
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surgeon’s $540. hospitalThe amount oftrial. Her bill was the bill
appear.does not

maymotiongoodnow has and beThe left considered as com-knee
up and,is linedpletely rightThe knee as far thecured. as fracture

a byhas limitation ofconcerned,is is cured. But she motion caused
trial,atrophy muscles. At the time of some improve-of the further
probably permanentshe will aexpected, butment to be havewas

trial,least of its motion. Atlimitation of at one-third the she still
probabilityAs the of dispensinghad to use a crutch. to her with

surgeon depend entirely“That willcrutch,the her testified: on the
got leg.thatstability gotleft in She hasshe has to bear more on

a crutch.legher or have to use She has free lateral motion,she will
probablyThat’swobbles, pictureknee it’s unstable. more her in her
instabilitypower, there is an of Itrue loss of muscle knee. can walk

youa crutch she is and if goher now without but unstable let her she
going damage.”andis to fall do

to togoingshe was be ableAsked whether use the knee considera-
bly then,did ten accident,more than she months after the the sur-
geon replied “Possibly.” would want toHe let it for aset while

improvement.if have She had improvedand see she did not in the
prior trial; going improve anyto if was totwo months she extent,to

improved time;inmore that improvementshe would have some was
problematicalexpected;to be it was whether improveshe would

enough to resume her usual duties.
thirty-one years oldplaintiffThe was at the thetime of accident

in goodand health. She had done her helpedhousework and her
garden.in befarmer the It said ahusband cannot as matter of law

$7500of excessive for the damages alreadythat the award was suf­
probably to infered and be suffered the future. The defendant relies

principally disability,upon testimonydoubts as futureto but the of
findingsurgeon probabilitythe a of a per­warranted reasonable of

disabilitymanent of a nature. Buttrick Flynn,serious v. 87 N. H.
45. damagesWhether a verdict should be set aside because the are

question byexcessive is a of fact court,determinable the trial and
findings clearly appearsits will not be disturbed unless theyit that

Golejwere made without v. N.Varjabedian,evidence. 86 H. 244,
246, and cited.cases

exceptionan following argumentThe defendant was toallowed the
by plaintiff’sthe counsel: “Now that woman has astried best she

put applicationscould to it has hotmake better. on as the doc-She
everythinghas told and donetor her she has she could and she isn’t
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hasgetting for that sheany improvement.further The reason is
got get.”all she can

support in theapplications hadThe of about hotstatement fact
fromplaintiff’s testimony. your treatment“Q. youHave taken

Q.your I have in the house too.doctor? A. Yes and treatment
towel and rub.”youWhat do have in house? A. Hot andthe water

hos-many leavingdoctor theAsked had seen the sincehow times she
you to in andpital, she “Has doctor told comeanswered three. the

you go A.Q.A. Yes. But down?have treatments? didn’tmore
have treat-go. Q. youI can’t But that morethe doctor advised

says you by hot andments, try can,A. he all towelYes,hasn’t he?
baby of andsaysrub and come me but was kind nervoushe into the

withgood gotI I the matterfeeling car,was not no that’s whatand
babyappearedit.” It that on March 29.the was born

doneplaintiff hadproper juryIt was to to that theask the believe
im-cure, getting no furtherwhat she for her that she wascould own

testimony as to(in surgeon’sprovement, and view of the doubtful
notprospectsthe that she wouldimprovement)of further material

get better.
perma-argument excepted gothas aThe was this: “Shefurther to

injury going getnent she is over and on the evidenceand never to it
that haven’tsuggest youit seems fair to twelve men weto me to

makingin in claim for Tenasked for a dollar too much thethis suit
pointedno evidencequestionThousand Dollars.” There is that the

mightpermanent disability; grantinga that a manto reasonable
improvement, theconclude further inthat treatments would result

completeimprovementof a re-problematical,extent was andsuch
Nocovery suggested by the evidence.beyond any probabilitywas

thereasonablystatement made inferable from evidence.was not

on the verdict.Judgment
All concurred.


