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city’s expense.itright acquiretheir had no to at the Hebenefit. He
engaginginauthority ratifyhad no his own unauthorized conductto

contemplatethe does not its circumventionservices. The statute
permitting liability from ifby the value of benefits the servicesfor

engagehim theaccepted authorityhe when it had denied tothem,
of the arose.services out which benefits

steps pursued noratify took no andcity mightThe officials who
farplaintiff’s engagement. Soindicating of thecourse confirmation

theyknowledge servicesappears, they slightas had but of the while
beingthey not renderedbeing rendered,were none that wereand

they any-dooriginalunder then nor later didthe contract. Neither
anything they approved andto that sanctionedto lead an inference

original approval couldarrangement modifying one. Whetherthe
statutory requirementgiven compliance withbe formal thewithout

adopted plaintiff performed,wagethat a for such work as thescale be
does neednot decision.

Exception overruled.
All concurred.

,Hillsborough­
May 5, .1936­

Peppin Railroad.v. Boston & MaineBlanche

Peppin v. Same.Louis
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Murchie, (Mr.Murchie & orally),Blandin Alexander Murchie for
plaintiffs.the

Warren, Wilson, McLaughlin Bingham (Mr. Bingham orally),&
for the defendant.

Branch, repeat changeJ. manyWe without of the statements
opinion.of fact contained in the former

parallel“The runsdefendant’s railroad with Canal street and with
Amoskeagthe mills theMills. The are on west of the railroad and

Canal street on east. enter mills necessarythe To the it is therefore
to cross the tracks.' tracks two in number,Thesé are for theone
north bound and one for the south bound trains. Middle street
enters Canal street from the east.”

gates crossingThe at bythe Middle street had been installed the
operated by Amoskeagdefendant but Manufacturingwere the Com-

■pany by virtue of a written contract with the defendant.
It duty gate employed bywas the of Amoskeagthe tender the

Company, opento gates morning, noon, nightthe mill at and and
crossingto gatestend the operatives enteringwhile the were and

leaving daythe mill. During crossing gatesthe rest of the the were
gateclosed and the performtender had other duties to in millthe

yard and Finding impossibleelsewhere. it to gateslower the after
he dayhad raised of accident,them at noon on the the he notified

Amoskeag yardthe boss, gatesas was his custom whenever the were
out repair,of but at of theythe time the accident had not been re-
paired and could not be lowered.
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“At January 14, plaintiffthe of work millclose on the left the and
walked across the tracks to the on corner ofsidewalk the northwest

streets, expectedCanal and Middle where she meet husband.to her
him,She to millhowever,failed find and started back toward the

intending join yard goto her in the mill homesister-in-law and then
by a more convenient exit. She had west rail of thereached the

or Thewest south bound track when the accident occurred. train
operativeswas ten minutes or wereabout late. Three four hundred

leaving passing crossing.”the mill at that time and over the
presentAlthough gates closed, gatemanthe could thenot be was

endeavoring keep The fire-crossing by flag.to clear use of athe the
plaintiff northman that he saw the rails of thetestified between the

the 120 north ofbound track when train was a little more than feet
crossing. engineer put on thethe He then shouted “whoa” and the

oremergency immediately. arguedis he couldbrakes It not that
presence theshould have discovered her earlier. At no time before

pro-engineer plaintiff, theaccident was able to see the becausethe
jecting of the locomotive cut offhis to the left.boiler view

Although sandThe andmistyweather was the rails were wet.
insandpower althoughof and ofincreases the the brakes the use
abyrequiredmaking emergency stop practicean is common and is

afterengineer attempt to itdefendant,rule of the made no usethe
theAfterapplying the did he blow the whistle.brakes. Neither

her dressplaintiff passedhad the trackthe west rail of south bound
overhangsby cylindercaughtwas of the locomotive whichthe head

groundresqlt,a to thethe rail about feet. As she was throwntwo
complains.injuriesand suffered the of which she

plain-that theUpon previous of it was heldthe transfer these cases
careher own duego jury uponthe the issues oftiff was entitled to to

upon theengine presencehernegligenceand of crew afterthe the
thenweright way whichThe vital conclusionsof was discovered.

were asreached stated follows:
which,stop,slightly quickera“It found thatcould therefore be

accomplishedaccording expert testimony, could have beento the
acourt)majority of theby sand, (in opinionor the athe use of of

brakes,of thesharp following applicationwhistle,of theblast the
N. H.Railroad, 86prevented Peppin v.would have the accident.”

395, 400.
de­of oncequestion lawAlthough it well understood that “ais
forexcept upon a motioncase,in thecided not reconsidered sameis

cited;cases Wat-Railroad, 85, 91,H. andrehearing,” (Olneyv. 73 N.
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Railroad, 124, 126;v. 84 v. N. H.Railroad, 25)kins N. H. Small 87
we are now asked to ofreconsider both these conclusions because it
is asserted that the at the last new factsevidence trial established

importance.controllingof
sand, producedWith reference to the use of the defendant evidence

engine typeof tests with an of the as struckmade same that which
plaintiff, determining requiredthe purposefor the of the fortime

sand to take effect after the sand lever in the cab was turned. The
tests, reported by employees,results of in-these as defendant’sthe

tookdicated that it three seconds for sand to reach rail after thethe
opened.box Upon evidence,sand was the basis of this defend-the

ifargues makingant now that the had used sand after anengineer
emergency application brakes,of the it could not have reached the

in plaintiff struck,rails time to take effect thebefore was and hence
the of engineerthat failure the to use notit was causal.

why prevail.There a argumentare number of reasons cannotthis
is supportOne that evidencethe now relied on in of the motions for

nonsuits and directed verdicts came own wit­from the defendant’s
nesses, who employees,were its and nonsuits or directed verdicts are
not ordered in such 355,cases. Giroux v. N. H.Co.,Insurance 85
356, plaintiffand cited. Acases is entitled to have such evidence
weighed by jury, maythe which v.entirely disbelieve it. Nawn
Railroad, H. 299,77 N. 305.

argumentAnother answer to the defendant’s is that the tests above
conclusivelyreferred to notdid of the re-establish the correctness

ported results, they stationarysince aenginewere made with inthe
position and conditions, therefore,the asnot the same thosewere

prevailedwhich at ofthe time the toappearsaccident. There be
nothing inherently by plain-inunreasonable the thesuggestion made

upon motion,tiff’s counsel inenginecross-examination thethat with
mightsand reach rail quickly enginethe more wasthan when the at

opinions qualifiedrest. The of upon point were con-witnesses this
flicting and inconclusive.

if accurate,Even the results acceptedof these tests as how-were
ever, say,we could not as a matter oflaw, applicationof an sandthat
would trial,not have averted the previousaccident. at the theAs

clearly justifiedevidence findinga fourapproximatelythat seconds
elapsed engineerthe signalledbetween time when the tofireman the
stop upon discovering plaintiff’sthe peril she wasand the time when
struck. The distance thebetween east of bound trackrail the north
and the west rail of the south Thebound is 16.8 over-track feet.
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hang feet.approximatelyof the two Thelocomotive was distance
point midwaya rails the north bound trackfrom between the of to

feet,14.4the west rail of south track was but there isthe bound
compelsnothing testimonyin that the conclusionthe fireman’s that

Viewingplaintiff point when he saw her.preciselythe was at this the
plaintiff, mightin itlight most to the be foundevidence the favorable

aftera much as 18feet the fireman sawthat she traveled distance of as
and There was evidence that she walkedher before she was struck.

agree perthreegait” partiesat a “normal and that miles hourboth
fair progress.is a estimate of her ofrate

Upon might it took her at least fourthis it found thatbasis be
where firstpointseconds to from the she was ob-travel the distance

engineand thatpointserved to was struck the crewthe where she
protection.her Therelengthhad that of time to take action for was

applied in “a fraction of a second”evidence that the brakes could be
operatelongerand that it to the sand lever.would take no There

did notwas also evidence at the that the locomotive strikelast trial
plaintiff’s body all, barely caught clothing,her which indi-the at but

slackening speedslightestthat of the train’scates the additional
that, upon thispreventedwould have think evi-the accident. We

engineerit ifdence, permissible promptlywas a that the hadconclusion
applied accomplishthe rail in tosand it would reached timehave the
this result.

engineer warning fromThe he received the thetestified that when
undoubtedly somebody track,”fireman he “that on theknew there was

possi-stop quickas asand that the fireman’s shout meant for him “to
braking power and hence facili-Since use of increasesble.” the sand

engineer’squicka found failurestop, mighttates it be that the to
negligent.use it was

before, evidence,uncontradictedWhen cases were here thethe
true,by partieswas indicated that “Theacceptedwhich both as

Railroad,v.speed twenty Peppinof miles an hour.”the train was
speed raisedsupra, last all of were to899. At the trial estimates

arguesthirty thirty-five peror miles hour. The defendant now that
according engine crew,plaintiff discovered, to the whensince the was

speedacrossing, since,and attrain 120 thethe was about feet from
in less thanthirty hour, this distanceperof it would traversemiles

in2.7 whichengineer than secondsseconds,three the had not more
slowing up of trainmakingact the the afterto after allowance for

necessary for transmissiontime theappliedthe brakes and thewere
argument may shortlystop. beof the to Thefireman’s direction
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may engineanswered. Whatever have been the of the fromdistance
crossing plaintiffthe when the fireman first saw the between the rails

track,of the north itbound cannot be denied that it arrived at the
crossing in Therefore, uptime to catch her dress. the sameit used
space time, approximately seconds, plaintiffof four that consumed

traversing approximatelyin a eighteen speeddistance of feet. If its
twenty perwas crossingmiles hour it was 120 distant from thefeet

sighted plaintiff.when the fireman speed thirtyfirst the If its was
per hour,miles this distance must have been about 180 Hencefeet.

speedvariation inthe the estimates of the of the train at the several
controlling importance. merely questiontrials was not of It araises

comparative accuracyof between the of distance andestimates those
speed.of

plaintiff go jury uponSince the was entitled to to the the issue of
engineer’s negligence failingthe in sand,to use the for a di-motion

properlyrected verdict was denied and we need not consider the
of hiseffect failure to whistle.

In opinion applicationour earlier the of the last clear chance doc­
present prin­trine to the situation was not considered because that

ciple had not been invoked at the first trial. At the last trial the
liabilityissue of the defendant’s under that wasdoctrine submitted

jury excepted. support excep­to the and the defendant In of this
arguestion the defendant now that before the last chance rule can

apply, party charged actually“The onlymust know not that the
plaintiff dangeris in danger physicallybut that he is unaware of his or
incapacitated savingfrom danger,” citinghimself from that Clark v.
Railroad, 87 N. H. 36. It is “upnext asserted that to the moment

easterlyshe reached the rail of plain­the south bound track she [the
was not in danger,” finallytiff] and arewe told that “In the case of
plaintiff anythis contention engineerthat the fireman or did thus

actually plaintiff’sknow ignorance byof the is irrefutably answered
physicallythe fact that it was impossibility;an huge, solid,the im­

penetrable boiler, long,50 feet which extended in offront the en­
gineer fireman, prevented anyand possibility.”such

argumentThe answer to this following testimonyis found in the
“Q.of youthe fireman: You movingrealized when saw her out there

walking placethat she was a danger? Yes,to Q.of A. sir. And then
you engineer?hollered to the Q. youA. ...Yes. What did
holler? A. I I word,don’t know as remember the exact but I think
I hollered ‘Whoa’. But it danger ahead, any-was that there was
way.” testimony clearlyThis justified findinga that the fireman
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obligationhisprobabilitythen of a and realized“sensed the collision
73, 81.prevent Railroad,if 83 N. H. Com­possible.”to it v.Jones

incapable savingofplete part plaintiff wasassurance on his that the
takingduty ofnecessary impose uponherself him thewas not to

ofprotective “Certainty regardin the future conductaction. to
ofis no more essential as a for the exercise reasonableanother basis

anycare than in situation.”under the last chance doctrine other
plaintiff25,87 The assertion that theRailroad,Small v. N. H. 27.

surelydanger pointin wouldwas until she reached a where shenot
firstby passing hardlya When she wastrain,be hit merits notice.

produce operation.inseen, necessaryall the to a collision wereforces
fraught withrealized,The as the fireman was thensituation,

danger which, by someone, surethe of intervention wasin absence
injury.into eventuate

charge juryseasonably requested the court to thedefendantThe
Amoskeag Manufacturing Company thehadas follows: “32. The

operatingproperly maintaining andduty responsibilitysole and of
(the Bostongates crossing. The defendantthe at the Middle street

duty in thewhatever connection withRailroad)& Maine had no
plain­operation gates. youIf find that theor maintenance of these

tiff, solely thePeppin, injured because of the failure ofBlanche was
through employees, toAmoskeag Manufacturing Company, its

crossing,gates atproperly operateand the the Middle streetmaintain
thisWith toyour for the defendant.” referenceverdict will be

charged suggested“Itjurythe as follows: has beenmatter the court
Amoskeagresponsibility upon thethat for the accident restedthe

you Amoskeag Com­Company. If should find theManufacturing
wholly a the defend­pany blame, then there should be verdict forto

Amos­youif railroad and theant, railroad, but,as to the find both the
blame, liable, thekeag Company each would be andpartly to then

andagainst both,a orplaintiff entitled to verdict eitherwould be
prevent re­any negligence Amoskeag Company would notof the

negligent.itcovery from the railroad if were also
theoperationthe ofAmoskeag Company had of“The control

com­railroadgates, train,not under its contract with thebut of the
in thepany.” pointed language, substancegave,The court thus less

berequest exceptionand an to its denial wouldof the defendant’s
17;13,Lemay, H.(Gosselinof course v. 85 N.overruled as a matter
infact thatnot for theRailroad, 271)v. 71 N. H. were itWalker

ascharge jury follows:portion the court instructed theanother of the
per-Companyright expect Amoskeag torailroad a to the“The had
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obligations under the contract for the maintenance of theform its
they repair permitif out of so as in-gates and became not to their

Amoskeaguse, Companythat would due diligencethe exercisetended
restoring safeguards duringuse, periodtheir and establish suchin the

provide protectionwouldgates’ disuse as reasonable for thoseof the
passright crossing; periodthe over thehave to the unless ofwho

put personof such as would theduration reasonable in thetime was
care, uponordinary notice, temporary disrepairof the of theexercise

chargeablenot to railroad asgates negligent.”could be the “The
men, trains,operating dutydefendant’s were bound toengine be as

andand watchful have the trains ofobservant the defendant under
proper requires decidingas due and care Insuch control ....
perform duty you mayit did or not in respect,did its thiswhether

conditions, right expectthe such as to persons usingtheconsider the
properwould care for their owncrossing safety; gatesexercise that the

being byoperated responsibleestablished and were a agency,had been
”contract it ....a withunder

except portion charge,defendant did not to this ofThe the but
complains qualificationof contained in words,now the the “unless

period putof time was of such duration asthe would the reasonable
ordinary care, uponofperson notice,in the temporaryexercise the

chargeablegatesof the coulddisrepair not be to the railroad as
rightnegligent.” advantageThe defendant claims tothe take of the

alleged in languageto this general exceptionerror reside under its
chargerefusal of court to requested.”“to the the as

clearlycontext indicates languageThe that when the thecourt used
quoted, dealingit was with obligation enginemenabove the theof

watchful, right rely uponto be observant and and their per-theto
Amoskeag Company’s dutyof the operateformance to maintain and

gatescrossing was toreferred as one of whichthe circumstances
might properly influence their Inconduct. to the instruc-addition

previously quoted, court, phasetions the with thisreference to of the
situation, followingused language: rightthe “The also has arailroad
to, by privateagreement, crossings doingestablish ingrade, and,at
so, agreementsmake certain crossingsas to the of thesemaintenance

protectionand may expected them, and,the of those that be to use
likewise,for protectionthe of operationthe in of its trainsrailroad the

privateover and across this crossing.
a crossing“Such place happened;was the one at the this accident

ÍJ

circumstances, quotedUnder these we think that the lan-above
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merelychosen, to stateshould be construedalthough poorlyguage,
dutylonger rely upon performancethe of thisthey could nothat

gates repair. Thusthat the were out ofhad noticethe defendantafter
cor­regarding thecan be entertainedno serious doubtunderstood,

arguedislaw,a statement of but itasof this instructionrectness
proposition,an issue of fact ajuryto the asthus “leftthe courtthat

made toevidence,” and reference iscase is bare ofwhich theas to
expressnothat “the defendant had noticeconclusionformerour

no fromlowered, and there is evidencegates could not bethat the
Peppin v.properlyfact could be inferred.”of thiswhich notice

argument means tobyIf this the defendantRailroad, supra, 398.
against uponthejury permitted to find defendantthe wasassert that

failing repair gatesin the thenegligent totheory that it wasthe
unqualified subsequentlyin the instructionis to be foundanswer

done,engineman“If did all that he could have or thatthegiven that
have, accident,average prudence would to avoid theperson ofthe

Taking chargeprevail.”must into account thethe defendantthen
“probability language maythat the have con­whole, there is noas a

conceptionjurors an of the law.” v.veyed to the erroneous West
reading charge522, A fair of the shows thatRailroad, 81 N. H. 533.

operation train,liability only negligentto in of the andwas be found
only ingatescondition of the was to considered connectionthat the be

only charge­ifoperation, and then the defendant waswith the train’s
theynotice that were out of order.able with

requestsotherquestions by the denial of defendant’sThe raised
requireand to no discussion.have been examined found

onJudgments the verdicts.

All concurred.


