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Hillsborough, /
May 5, 1936­ .

MayIda Frost v. Horace M. Stevens.

Willoughby Colby (byA. brief and orally), plaintiff.for the

Devine (Mr.& Tobin orally),Tobin for the defendant.

Woodbury, J. plaintiff, walking,The while west on southerlythe
cross-walk at the intersection of Hanover and Chestnut inStreets
Manchester, came into collision with the front of the defendant’s
automobile drivingwhich he was south on Chestnut Street. Traffic
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by systema of automaticwas controlled electricat that intersection
Itoperationin at the time of accident.signal lights which were the

plaintiff, seventy yearsthe who wasraining at that time and overwas
up.age, her umbrellaof had

stepped off the curb into the travelledShe that before shetestified
stopped until in herpart lightsof she the traffic wereStreetChestnut

alongthey were, she looked both north andfavor. soon southAs as
inand, seeing direction,no either Justcars started across.that street

againof stoppedthe middle the street sheshe reached andbefore
seeing approaching, pro-noin Still cars shelooked both directions.
struck,was which when waswayher until she occurred sheceeded on

beyondonly a the center of the street. did not seeshort distance She
of impact.car until the momentthe defendant’s

of he sawAccording to the defendant’s version the accident first
plaintiff standing preparingon the curb crosswhen she was tothe

then north of theStreet. He was intersection. Follow-Chestnut
uping was taken with other travel at the intersec-this, his attention

he his Helightstraffic which said were in favor.tion and with the
hour,going perten toproceeded into the intersection twelve miles

way through plaintiff.it, again saw the At thatabout halfand when
way Street,one third of the waswas about across Chestnuttime she

defendant,be“hesitating,” appeared to confused. The never-and
thought plaintiff passsaw him and lethe the would himtheless, said

againthe defendant’s attention was takenin her. Thereafterfront of
at andproceeded wayand on his between fiveup with other traffic he

plaintiffnext the she from twoper hour. When he saw wasten miles
applied brakes,in car. at hisfive front of his He once butto feet

stop strikingin to her.time avoidcould not
requestplaintiff that under the above facts herI. contendsThe

of the chanceuponan the doctrine last clearfor instruction based
improperly denied.was

by requestthis notthe denial of is whether orquestionThe raised
jurythe could find that thefrom which defendantthere is evidence

inabilityactually plaintiff’s peril and of her to ex-aware of thewas
required af-it at a time when due care and timetricate fromherself

savingfor to action.opportunity him takeforded an
plaintiff sheUpon when the defendant saw thethe first occasion

he north of the intersection. There wasand waswas on the curb
putsituation to indicate that she was about tonothing about thethen

apply.danger,of and so the doctrine does notpositionaherself into
120, 124,N. and cited. When the de-Railroad, 82 H. casesOlsen v.
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plaintiff just priorthefendant saw to the collision she was two to five
in front of his car and it was for anythingfeet then too late him to do

striking her.avoidto
toquestionThe arises as the second time saw her. It could behe

wayfound that she was then about one third of street,the across the
hesitating, appearedandwas to the defendant to be confused. At

twentywas about from and it isthat time he feet her conceded that
stopped strikingcould have without her. The whichhe reason the

stopping pointforgave thoughtnot at that is thatdefendant he that
himplaintiff going passsaw him and was to let in ofthe front her.

explanation conduct, byis a of his ifand,This reasonable believed
findingthejury, requirewould warrant that due care did himthe not

stop. hand,the other wasOn there evidence thatto the defendant
thought was findingshe confused. This would warrant the that he

danger, consequently,of andher would warrant the furtherknew
requiredfinding that due care him savingto take such action as was

Although theavailable. doctrine of the last chancethen clear does
apply charged knowledgeunless the one to benot has actual "of the

itperil, testimony pointdoes not follow that hisother’s on that is
Railroad,Clark v. H. 36,conclusive. 87 N. 39. In case at barthe

testimonycircumstances which offset thethere are defendant’s as to
knowledge.lack testimony thoughthis of actual His that he the

enoughplaintiff confused is findingwas to warrant the that he knew
so,and if thendanger,her the doctrineof of the last clear chance is

sayapplicable. juryIt was for tothe or ofwhether not he knew her
danger, applicabilityand the of the doctrine of the last chanceclear
depends upon the to questionanswer this fact.of It follows that

givenwas error not to have requested.it the instruction
jury theyII. The court instructed the to the effect that if found

the wasthat defendant confronted with an emergency, it was one of
the for them to in passing uponcircumstances consider the ofissue

Admittedlyhis due care. the rule correctly plain-was stated thebut
excepted ground, first,to it upontiff “on the that there is no evidence

mayemergency existed;be foundwhich to have onand further the
suchground emergency found,that if was there no instruction thatwas
ought to advantagethe defendant not take ifit,of it resulted from his

previous exception good upon grounds.own conduct.” This is both
emergencyBefore theinstruction on is fordoctrine called there

must from jurybe some evidence which the could find that the actions
personthe with emergency byof confronted the were affected the

of is,stress occasion. That somethingthe there must be to indicate
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the wrong action,chose course of when alternativeseither that he
that, inemergency,or else due to the failed to actoffered,were he

only quicklyhim asway open to as he would have done.the otherwise
inis evidence the case before us.There no such

plaintiffsaw occa-When defendant the on the first and secondthe
anywas not so as call for actionsions the situation acute to sudden

plentythen he sawpart. stop.his There was of time to Whenon
last time immediate therefor,her the third and action was called but

ornothing indicate that immediate action was then takenis to not
onlywas if actionthat the which taken was not the best not theaction

nothingis to indicate that he turnedavailable. There could have
way her,car such a as to have avoided or that timehis in there was

have his horn. The evidence indicates that all could doto sounded he
quicklyso andstop, humanly possible,was to that he did as as was
any waynot inemergencythe did affect histhat conduct.

Furthermore, jurythe were not told that the was notdefendant
emergency emergencyhave the benefit of the ifentitled to rule the

plaintiffarose' own want of care. Thefrom his was entitled to have
point.jurythe on this Precourt v. H. 280.Driscoll,instructed 85 N.

aIn that there was similar but it was thatcase omission there held
that,was of a incharge spitethe as a whole such nature of the omis­

sion, jury have understood aright.the must the situation The
charge us susceptiblein case before is not ofthe the same construc­

chargeas in the Precourttion the case.
chargeIII. also inException jurywas taken to the that werethe

city respectingof the lightstold that breach ordinance traffic was
negligence causal, legalifwhich, would constitute fault. The word-
ing accurate, inaccuracyis but the couldnot not have been detri-

plaintiff’smental to the cause.
legala Herrick,of is a fault. EastmanCausal violation statute v.

58; Railroad, 350,87 N. v. 83 H. 356,H. Johnson N. and cases cited.
ofSo also is causal violation the common-law standard of due care.

legal faults, only negligence.Both but isare the latter There is no
corresponding statutoryfor the aterm violation of standard of con­

legal negli­fault violations,duct. The term includes both termthe
gence that, strictly speaking,follows negligencedoes not. It the term

legalonly to refer ofshould be used to that sort fault which consists
However,of violation of the common-law standard. far asas this

byharm theconcerned,case is no was done misstatement because
consequences adequatelythe of violation of the statute were ex­

plained.
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plaintiff's exception argument,to theThe since the situation is not
again, requirelikely does notto arise consideration.

New trial.

Allen, J., applicationC. dissented as to the of the doctrine of last
chance: the others concurred.clear

Cheshire, (
May 5, .1936­

Emily Company.v.Gobin Travelers Insurance

plaintiff.Watson,II. for theWilliam

(Mr. Branch orally),Branch forThorp & the defendant.

The defendant’s contention that service of thePer Curiam. writ
merelyactionpresent was because uponin the it was not madevoid


