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)Merrimack,
1,Sept. 1936­ .

Raymondv.John Wisutskie C. Malouin.

Colby (byWilloughby orally), plaintiff.A. brief and for the

Demond, Woodworth, Sulloway, Piper (Mr.& Jones Franklin Hollis
for defendant.orally), the

Larose,In Bennett v. 82Allen, 443, passedC. J. N. H. the court
scope asi,deof a motion to set aupon the verdict on each of the two

against againstgrounds weightit is the evidence andthat the of the
respectIn ground, suggestedto the latter it is nowevidence. that

practical justicethus laid downits limitations as tend to defeat and
dealinginpolicya with it willthat more liberal better secure correc­

accordinglyof It has been deemed totion error. advisable review
inquiry procedural Ifsubject. justice.The relates to athe some-
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lib­greaterwhat whenposition takenappearsaustere to have been
trial,ofobtaining fairnesserality regardedis into effectivebe more

sonot becustomary shouldauthority practicethe precedentsof and
justice.ofassertionstrong as certainwaystand in of moreto the the

thelitigation, andA offair trial conductimportanceis of first in the
andmethodsnewdemand seeksprocedure”for the “best inventible
andlawregulations Proceduralthought improvement.into be
H.N.Lyman, 49rules v.relationship.of Lisboncourt have some

553, 312.304,571, 588, 80 N. H.604, 605; Dodge,Tuttle v.
asof evidenceweightThe thediscussion in ofthe Bennett case

ques­Theagainst misunderstanding.a producedverdict has some
and whethertions itsupportanya towhether verdict has evidence

realin theirit is supported evidence, are bothby weightthe of the
notis sufficientinquiries ornature isof fact. on an issueEvidence

ahavenotto doesfinding orwarrant doesfinding it,the on and the
thepreponderance intoinquiryof But whilein its favor.evidence

weight of suffi­questionof fact,of theevidence is treated as matter
whilecient is thatresultis Theevidence dealt with of law.as matter

bythis commonquestioncourt and the trial lattercourt consider the
weightand therespectingthe tests,same the trial conclusioncourt’s

say,onlymayof a ruling.evidence is This courtfinding and not a
evi­on exception any reasonableto finding,the whether there was
casedence Bennettpermitted bywhich theit. intendedIt was not
con­to in itsanyinvoke courtor trialspecial governnew therules to

“ .. .says (448):sideration and uponaction caseit. theAs Bennett
the rule directeduponwhich a motionallows a verdict to asidebe set
against flagrantonlythe weight designedof to coverevidence,the is

evi­cases suchwhen is whereconflicting evidence,there butsome
dence is so to disclosepreponderantly losing party asin offavor the

fact.”mistake, ofpartiality partor trierscorruption on the of the
Omitting practicalinsuggestionthe of isflagrancy, the statement

manyaccord inexpressedwith a conventional view haswhich been
cases. lawofAnd the asfinding final,trial court’s is matterunless
there H.is N.no 80Lavigne Lavigne,evidence to warrant it. v.
559, 561. deter­of of factjurisdiction questions“This has nocourt

ques­mined in superior onlybythe Thepresiding judge.court the
tions anythat can evidence(1)be raised here are whether wasthere
in support clearly appearsfinding, (2) findingof the and thewhether
to 352.351,plaininvolve a N. H.Morin,mistake.” Marshall v. 79

H.Other N.Railway,cases 79Ingersonmake distinction. v.the
Markarian,154, 159; Stowe Payne, 331, 333;v. 80 N. H. Cadorettev.
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591; v.80 N. H. Morrell H.Gobeil, 150,84 N. 151. inThe court
H.Wren, 361,State v. 77 N. 367, principleannounced inthe this

language: jury“The verdict of a or the conclusions of a canreferee
only ground againstbe set aside on this weightthe of the[as evidence]

conclusively appearsit unwittinglywhere that the trier of fact fell
plaininto a ormistake, produced bythat passion,the verdict was

partiality, corruption.or applies findingThe same rule when a of
by presiding judge againstfact made the ... is attacked as the evi­

dence.” The and clearlycontext showcitations that no rule was
imposedthereby upon the trial incourt control of action aits when

againstclaim a weightthat verdict is the of the evidence is addresssd
In Atwell,to it. v. 85 537, givenSimes N. H. no attention was to
claim except aspectsuch a in its presenting questionas a of Itlaw.

opinion:is said in the question substantially“The of the conclusive
ofnature the that no man inproof, so reasonable could fail to find

mayfavor the party, way.”of defeated inbe raised this This state­
only exception finding. Anyment refers to an the trialto court’s

thought findingthat the Bennett case the trial in itsrestricts court fact
isfunctions misconceived.

only weightThe case which thefound treats issue of the of evi­
Doodydence as matter of law when it is the trial is v.before court

Railroad, opinion upon77 N. H. point161. The the states that the
weighlaw does not evidence,“authorize the court to the consider

conflicting pass upon credibilityor oftestimony, the witnesses—
clearly peculiarthe province juryof inthe to determine view—but
of all jury properly per­the circumstances disclosed whether the have

duty Further,themformed the of the ”.under instructions court...
opinionthe inquiry is,reads: “The in such not whether thecases

judge acting as a notjuror or would have come to the conclusionwould
by jury verdict,returned the but menin their whether reasonable

charged with duty finding evidence,the of from the under thefacts
case,court’s to applicableas the law to the could comeinstructions

to that result.”
adopt awayTo this of rule do withdeclaration the be towould

weightall consideration of the of in distinction from theevidence
any any byissue of This resolved de­evidence. issue of evidence is

termining . . .“whether men could to” the resultreasonable come
weightfrom of the ofevidence,reached the and to resolve the issue

by entirely destroy standing.evidence the Nonesame test would its
Doodyproposition appear,of the cases cited to casethis of thesupport

examination,on to so.do
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determiningduty in whether a verdicttrial court’s isAs to the
weight evidence, much trouble has encoun-against the of the been

of it. It is a aformulating precise juryin a statement feature oftered
only fairlythat the trial isjudgetrial for trial not to see conductedthe

out to an unfairalso correct or vacate what turns be result.but to
duty processinspect no a than toproductTo the is less oversee the

sharpaproduction. precisedifficult to draw andof But it is line
upon weightprovince passto the ofjury’sthe the evidencebetween

respectauthorityand in to it. Variousthe trial court’s tests have
been laid down.

171, 178, 179, expressed12 N. H. the courtSafford,In v.Wendell
decidedly against weightverdict is the ofthis view: “Where the evi­

apparent jurythat the must havedence, so that it is misunderstood
totally disregarded thereon,of the courtor the instructions or must

prominentandfacts,to the overlookedneglectedhave consider and
it apoints evidence,in where is such verdict thatessential the twelve

it,not haveintelligent dutyhonest and men would returned it is the
presumptions.... But whereof the court to set it aside are to be
toraised, drawn, weighed,and and evidence is be the ver­inferences

although mightaside,will the court havedict not be set decided the
way uponother the facts.”

319, 335,In 21 N. H. the rule was inBath,Lisbon v. announced this
of a juryinterfere with the verdictstatement: “We do not to set it

are wellagainst evidence, unless we satisfied that it hasaside as been
inprocured through or manifest mistakecorruption, the considera­

evidence, justiceand that substantialapplicationtion and of the has
not been done.”

331, 334,N. H. theIn 45 statement is: “.. . theSociety,Clark v.
decidedly againstaside, weightit is sonot unless theverdict will be set

apparent jurytheit that must have beenof evidence as to make mis­
intelligently the evidence laidled, or have failed to consider before

given by court . . .the the evidence ofthem, or the instructions mis­
very cogent nature,aought to be of and suchtake or misconduct as

fully wassatisfy that the verdict such as twelveto the court honest
not have returned.”intelligentand men could

mistake, partiality corruptionof orconfusingIt the ideaseems that
Itan for the court’s consideration. is ad-should made elementbe

in whichmajorityin a of the cases the trialvanced, however, court’s
duty reasons,has called for statement. These ofauthority and

setting acorruption,and for aside verdictmistake, partiality, are
against weightground that the verdict is the ofdistinct from the the
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may byif thesupportedIt be said that the verdict is notevidence.
noweight a has thatevidence,of the mistake been made. But is

contrarysaying error exists. If the to thethan that evidencemore
weighty vacated,the that is theis so that verdict should beverdict

vacating Why treated,it. properlyevidence was notreason for the
inquiry, notmay a collateral but it the immediate one. Whetherbe is

may explanatory thedescriptiveor ofwas, is. The mistake beit
directly inquiryverdict, probativebut it is not of it. Theerroneous

Except in casesthe evidence and the verdict.is of relation between
alleged ground arguingas of the ismotion,is the itwhere mistake

sayto mistake shows the vitiatesthat error. Mistakebackwards
contrary weight is aand also does a of Eachverdict, so evidence.a

byweight ofseparate ground. the evidence lies is not shownWhere
ormistake,To ofdisregarding subjectit. introduce thereasons

corruption, helpingin to thepartiality or show conflict betweenthe
verdict is to issue.and the cloud theevidence

N. the ruleTowle, 28, 30,In Lawrencev. 59 H. the court announced
being weight ofagainstwill not be aside“A verdict set as thethus:

ap­preponderance great itevidence, the was so as to makeunless
intelligentlyjury misled,were or toparent that the failed consider

itqualification mustbefore them.” With the thatthe evidence laid
definitely in itsclearly jury properlythat the did actappear and not
evidence, accuratelyregardedthis isof the statement asconsideration

duty passing uponcourt’s inmarking out the trial the issue.
consistency the samemayit incorollary,As be remarked thata

orapplied upon excessiverule should be to motions based a claim of
inemployeddamages. far a wasinadequate So as different test

H.Goodale, 510, Desmarais,85 N. H. and in 87 N.Andrew v. Gilbertv.
stated, not to be150, at variance with the views herein it isand is thus

followed.
questions toforegoing discussion it follows that the twoFrom the

(1)here for thein the case are whether evidencebe answered the
favor, (2)in his and verdict wasplaintiff is conclusive whether the

conclusively weight ques-against the of the If the secondevidence.
innegative,in the the likeis answered first one must be answeredtion

respect find-If, question,in to the second the trial court’smanner.
one, mayit noting a be disturbed.was reasonable

northerly Danielproceedingcar was over thedefendant’sThe
aa WithHighway straightin Concord on cement stretch.Webster

carapproachinghim over 1000of of feet and with noclear view ahead
pass greento a on its left side.sighthis he undertook colored carin
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de-greenThe hour. As thetravelingcar was at about an30 miles
in-caught up being passed,it, driver, preventfendant thewith to
itspeed gradually turnedcreased its to 50 an andabout miles hour

edgeleft, crowdingtowards the thus towards the leftthe defendant
greenof de-the left lane. car theWhen he came with theabreast
approachinga fromfendant observed 900 andcar 750 to feet distant
gravelthe “much onnorth a surfacefaster” than his. There was

thinkingthe not turnleft of the The he coulddefendant,cement.
incarright greenback theinto the lane either ahead of or behind

upon gravelseason to avoid the left theapproaching car, to theturned
checking gravel wassurface, speed progress.his in The surfacehis

passinginloose,soft or and he directioncould not control his car’s
agoingover it. his car struckAfter 7550 to feet over this surface

telephone waspole 14 Thereedgefeet from the left the cement.of
testimony in north-greenthat three car itsprecededor cars thefour
erly course.

carpass greenWhen the lane to theturned into the leftdefendant
into. He testifiedfindablyhe was 600 ranpolefrom the his carfeet

a thento 150 him wasyards. approachingdistance of to 200 The car
it offromfindably over 1200 to a distancefeet distant. He testified
least250 It atyards way pole.to 300 tookwhen was half thehe to
car,approaching4 wayseconds to travel thepoint,to the half and

at in time.greaterits estimated a thatspeed, traveled distance
de-hour thegreen traveling onlyAs car an whenthe mileswas 30

matternegligence afendant turned out aspass it,into the left lane to
carsof in If otherundertaking passlaw it found.to is not to be
be-preceded green findablythe distanceone, it was at a considerable
thespeed an whilehind them. Its 50 miles hourwas increased to

thatmayattempteddefendant be inferredpass it,to from itwhich
any the defend-other cars were far not maketheyso ahead that did

cargreenattempt passant’s unsafe. was that to theIt not shown
re-of it beforepassthe defendant would aheadalso have to the cars

rightturning to the lane.
negligencebeing chargeableThe defendant withnecessarilynot

findably notin initiating he wasattempt pass green car,the to the
theofThe conductchargeable emergency developed.for the which
effi-green to be consideredclearly reasonablydriver of the car was

finding thatciently supportsof the aemergency.causal No evidence
bythe conduct was to theexpectedbe defendant.

thedemonstrably forIt in faultclaimed thatis the defendant was
thepassattempt toground persistedon in histhe that hoemergency
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speedits wasalong it for some time whilegreen car and raced with
increased.

in aheadapproaching his viewside,he reached its with no carUntil
hour,speed 50 anlong straight road, his of milesof him of a stretch of

pass green car, was not excessiveundertakingin to theattained his
being in-speed greenof car wasof law. While the theas matter

undertaking pass theit,to distanceprogressthe of theduringcreased
reasonably found toduring undertaking might be bethetraveled

400 much was traveled beforethan feet. How of this distanceless
green car notpurpose of of therealized the the driverthe defendant

definitely It not over 7 secondspass,let him was not shown. tookto
fairly theattempt.in It was forthe distance covered theto travel

say provedif the defendant did notjury negligence was becauseto
give up attempt.sooner the

him,approachingcar which wasthe defendant saw theWhen first
tendency tocar, but, as the hasgreenhe abreast of the evidencewas

intestimonyhis of distances is someshow, not until then. While
200 feetpolethe was from 150 toconflict, it is reasonable to find that

bythus side andgreenhim car and his were sideahead of when the
applied hispole when he brakesthat he was 50 to 75 feet from the

speedAt of 50 miles anupon graveland surface. hisentered the
lengthin 2 That ofwould about 150 feet seconds.hour he travel

required promptness of action.time is not an undue allowance for
inreasonably found that he his at-mayInasmuch as it be desisted

fully caught up with andtempt pass as he itgreento the car as soon
racingapproaching car, the claim of withdid not until then thesee

green might fairly be found unsustained.the car at his side
pre-speed an houremergency greenIn of 50 milesthe the car’s

right ahead of it.vented into the hand lanethe defendant’s entrance
speed green car,of the while thatHis own as thatwas then the same

give ap-higher. To theapproachingof the car estimated to bewas
uponcar theproaching way lane,its he drove hisrightcar its of over

the time togravel left, thinking it safer than to takesurface at his
thespeed right hand lane behindreduce his until could thehe reenter

good judg-ingreen mightcar. His found to bechoice of action be
entering upon gravelthe sur-ment, operationand his of his car after

doubtfullyface was careless.
negligence is not so over-Since the defendant’sevidence of the

properlywhelming jurythe did notconclusivelyas to show that
not shown toweigh the verdict wasit, findingtrial that thecourt’s

to Stillopposed weightthe made.properlyof thebe evidence was
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negligence com-less, therefore, may ofit be claimed that the evidence
rightlypelled motion verdict wasits inference. The to set aside the

grounds.denied on of itsboth

overruled.Exception
All concurred.

)Merrimack,
6,Oct. 1936.

Josephine McDonald v. Bernice M. Elkins.


