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negligence com-less, therefore, may ofit be claimed that the evidence
rightlypelled motion verdict wasits inference. The to set aside the

grounds.denied on of itsboth

overruled.Exception
All concurred.

)Merrimack,
6,Oct. 1936.

Josephine McDonald v. Bernice M. Elkins.
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(Mr. orally),Robert I. Duncan DuncanUptonW. and Laurence for
plaintiff.the

-Murchie, (Mr. orally),AlexanderMurchie & Blandin Murchie for
the defendant.

Marble, Although findingsthe in Ronald McDonald’s actionJ.
printed exceptions,in of that case is not before this courtare the bill

understandingexcept findingsas therein to a clearthe are essential
trial decision.of the court’s

ques-inat of the accident is notMrs. care the timeMcDonald’s
jury negligenceonlyand submitted to the were thetion, the issues

by plaintiff.eachdamagethe and the sustainedof defendant
presiding justicethe finds itdenyingIn Mrs. motionMcDonald’s

that his were fol-probableto be more than otherwise instructions
jurylowed,, from which the couldand affirms that there was evidence

although negligent,was Mrs. McDon-that,have found the defendant
in favorsetting aside verdict ofinjured.ald was not The theorder

finding as inpreceded by jury, theRonald McDonald is a that the
thereby, sincecase, obeyed the but were misledwife’s instructions

rightthe to recoverthe court to inform them that husband’sfailed
finding thandependent upon probablea it was more other-was that

inplaintiff injurieswise received the accident.that the
trialat the herexperienced driver,The defendant was not an and

part saytodisposition uponcounsel herdeclared that there was “no
damagepay amount” for the sheoughtthat she not to a reasonable

caused, although probably constitute “realhad her conduct didn’t
fault,”Mrs.negligence.” certainly“.. . it wasn’t McDonald’s

Elkinsargumenthis Mrs. isn’tjury,in to the “andcounsel conceded
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consequences, they maywhateverof the be. Theget outtrying to
damage she did.”is whatquestionreal

presiding justicemotion the states: “. . .plaintiff’sthedenyingIn
juryPlaintiff andthe others the could haveofevidencefrom the

impactmoment of travelingat the was atDefendantthefound that
struck the left rear wheelspeed and of the McDon-rate ofvery slowa

not with sufficient force to move theglancing blow frontcar aald
sittingwas on right-handMcDonald who the frontend; Mrs.that

armfrom her seat and her win-moved remained on thewas notseat
collision;time of the gotat the that out ofit was shesill wheredow

replacedhad the rearhusband tire andher returned tocar whilethe
making any complaint; vaginalthat she had had awithoutConcord

and thatbefore, complaintsthe differentyearsa she nowfewtrouble
previousfrom that trouble.have resulted There werecouldmakes

subjective symptoms bythe as testified toobjective symptoms,andno
by jurythe to have been much inmight found excesshave beenher

circumstances, consideringthe andpossibilities under the facttheof
might subjectiveaccount for herprevious symptoms,troubleherthat

arriving at theirin verdict have found thatjury might she re-the
collision.frominjuriesno theceived

sitting hearing weeks;andhad cases for severalJury been“The
herMcDonald, testimony,heard and were instructedsaw Mrs.they

objective subjectiveand symptoms, andfully as to what constituted
injuriesin case shecould recover received from thetold that shewere

deliberating areturned verdict for Defendantand after theimpact,
explicitwere and could not have beenThese instructions mis-

understood.”
charge plain-is to a thehalf of the devoted discussion ofMore than

accompanied byThis discussion isalleged injuries. the follow-tiff’s
upon plaintiff satisfy youincumbent the“It is toing instruction:

injuries complainsof evidence that the shepreponderance theby a
only byclaims to suffer not exist but werepainthe she causedof and

July 24, damages.... For theof 1932 she has madeaccidentthe
probablemore than otherwise that she did sustainappear a littleit

collision, compensation.”toshe is entitled fairtime of theat the
juryactionrespect to husband’s the were instructed as fol-With the

in suit would be entitled to forhusband reimbursementlows : “The his
by may spent by bringhim or himmoney expended that be toany

damages mayrelief, and such as have been caused toa cure orabout
by companionshipof the loss of consortium or ofreasonthe husband

wife.”his
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court’s failure to rightIn view of the state that the tohusband’s
upon findingdepended plaintiffa thatrecover the ininjuredwas the

coupled with counsel’s assertionaccident that the defendant was not
get consequences”“to of thetrying out of her conduct will-but was
a amount foring pay reasonable damageto whatever caused,she had

may have believed thatjurythe well the expenditureshusband’s were
good “consequence”faith as amade in of the that heaccident and

therefor, thoughbe reimbursed even plaintiffshould the was not
by the collision.injured

fromlikelywas to follow the charge,This and “When shownit is
produce acalculated tocauses certain operationthat result were in

permissibletime, it is agivenat a inference that the natural result
in Maravas v. Co., 533,fact followed.” Assurance 82 N. H. 540.

aMoreover, finding juryif a that has bybeen mayactuated prejudice
jurors’thefrom indifference and (Jamesbe inferred v.inattention

49, 56), certainly87 N. aStaples, findingH. of compliancestrict with
predicatedmay uponbe jury’sthe experience lengthinstructions and

findings in presentthe clearlyof service. The cases are thewithin
court.province of the trial

damages jurythe partissue of were inOn the instructed as follows:
many are both“In cases there what are objectivecalled and sub­

symptoms injury.jective Objectiveindications or of symptoms are
eyewithcan be seen either the naked or bythose that some mechanic­

testimonycases theprocess. pain,al In such of etc. is to some extent
by Subjectivewhat can be seen. symptomscorroborated are those

byseen orsymptoms upthat cannot be checked mechanical methods.
yousymptoms wholly dependentareThey upon party’swhereare the

painPain cannot be seen. The for many,word. causes are and
may asinjuries painbe severe and the acute,while the as still the

you determineonly method have to the painsexistence of the com­
or not theplained of is whether statements made about it are to be

notdepended upon. personThis does mean that a symptomswhose
suspectedsubjective beingto of untruthful,are is be but lack ofthe

inquirycalls for an into injurycorroboration the cause theof com­
than if theplained symptoms objective.”of more carewith are

excepted to theplaintiff last ofThe clause this on theinstruction
ground province jurythat it invaded the of the and aestablished

imposed byhigher standard than that law. exception 'is un-The
by theavailing. court, instruction in question,The did no more

weighjury carefullythan caution the to the testimony of an interested
couldparty injuriesto which not be seen.as Whether such caution-
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ary instructions were or requiredwere not questionwas a for the
presiding justice to decide. Bernier v. Nute, 77 N. H. 568. See

Mannion,also State v. 82 N. H. 518, 527.
Since Ronald McDonald’s case is not determination,before us for

any judgmentmotion for therein must Superiorbe addressed to the
Court.

in JosephineThe order McDonald’s action is

Judgment thefor defendant.

All concurred.

,Strafford­
6,Oct. 1936­ .

IndemnityGlens Falls Co.

v.

Thomas Keliher,R. & a.


