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inchargeable engaging enterpriseswithnot not withinplaintiff is
all itIn end thatsphere powers.charter the owns and allof itsthe

wayin a means for thea is furtherance ofthat it does business its
thoughrevenue, appliedAnd its first inobjectives.charitable ex­

developmentand offor thependiture property,the maintenance
purposesheld to be received fornot that reason to beis for outside

College a“Dartmouth is in acharter states. sensethose its busi­
one and two hundred thousandIt receives between dollarsness.

inmay to beannually sellingIt be said the business offor tuition.
destroyBut factyearly. that does notto that extent itseducation

charity. The is thepublic privatea reason absence ofcharacter as
Baker, 393,N. H. 418.ownership.” v. 76Glover

discharged.Case

the others concurred.Page, J., was absent:

Strafford, I
5,Jan. 1937­ .

BondingCanneyH. v. Massachusetts & InsuranceMerlin Co.
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plaintiff.(Mr. orally),Hall for theHallCooper&

(Mr. Burns for theorally), defendant.BurnsHughes &

January 29, 1931, defendant,the throughOnMarble, J. its
Massachusetts,Malden, plaintiff,issued to the livingin thenagent

insurance, onepolicies of an accidenttwo andMalden, healthin
daysinpolicy plaintiffthe suit. Four later the re-otherthepolicy,

in his leftwound forearm. He wasa confined to thebulletceived
and then cameweek or more to his ina father’s homehospital for

a beganSoon afterwardin this state. tumorFarmington to form
operation,This necessitated an thejoint. effect ofhis elbowat

supply blood to the arm.diminish the of Heto testifiedwaswhich
operation,theafter that it wasuseless swollen andarm washisthat

pain.excruciatinghim Until Junegave 1934,6,and hediscolored
keepsplint dropping.to his wrist fromor Ona brace thatwore

having amputationdecided that was necessary,hisdate, physicians,
inchesa few above the elbow.armtheremoved
plaintiff, in of the sum28,1931, the consideration ofMay threeOn

liabilityfromthe defendant alldollars, released under thehundred
In proof injuryhis of hepolicy.health statedand thataccident

totally absolutely disabled February 2,and from 1931,had beenhe
continuously confined in the12, 1931, hospitalFebruary fromto

1931, partiallyandApril 10, Februarydisabled from2, 1931, toApril
the release.1931, date ofthe12, to

and policydeath dismembermentof the the defend-By the terms
against bodily injuriesplaintiff sustained throughinsured theant

injuries wholly and continuously“If such shallmeansaccidental
of performing anydate accident fromfrom andthe Insureddisable

duty occupation, andpertaining duringto hisof theevery kind
disability, and within two hundredof continuous weeksperiod such
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independently exclusivelyandaccident shall resultdate thefrom of
losses; or,enumerated “ifanyin one of certainall causes”of other

irrespectiveaccident, of totaldays of the date of theninetywithin
Among theresult. lossesinjuries alone shall” sodisability, such

orbyarm severance at aboveloss of “Either theis theenumerated
elbow.”

by plaintiff indisability made the theconcerningThe statements
printed questions preparedreferred to were answers toaboveproof

“accordingto be answeredquestionsThese weredefendant.by the
of theThe back document com-on back hereof.”definitionstheto

questionsattending surgeon’s statement, in which certaintheprises
to transactplaintiff’s ability business and toregarding theaskedare

printedNo definitions as such areimportantcertain duties.perform
thereon.

performhe toexpressly that was abledid not stateplaintiffThe
customary duties, pointand inany of hiswholly partiallyoreither

yeara and a half later.any kind until Hisdid no work offact heof
in connection withpartial disability was made theas tostatement

made inpolicy, pres­if it had been theand health but evenaccident
v.open explanation.to Girouxwould be Insuranceitactionent

(2d p. 5520.Joyce, ed.),5355, 356;N. H. InsuranceCo., 85
consequently is whetherquestion for consideration thefirstThe

was, duringfinding plaintiff stipu-a that the thewarrantsevidence
“wholly continuously” “fromand disabledperiod, performinglated

duty pertaining occupation” as thatevery languageto hisany and
Massachusetts,by the which is conceded to gov-law ofconstruedis

interpretation of the insurance contract.theern
he aplaintiff injury travelingthe his wastime received sales­At the

employ representativethe localfather,of his who wasin theman
enterprises. The solicited orders forplaintiffnumerous bomb­of

stationery supplies.torches, signs, He traveled bytraffic andshell
assigned comprisedhimautomobile, territory Hamp­Newand the

Massachusetts, His dutiespart requiredand of Vermont.shire,
manuals, samplehim acarry case, weighinga brief torchto various

weighingsigns poundssampleand traffic twelvepounds,or fivefour
drive a car as he had pre­he could notmore. After his accidentor

it, attempt to do the work he hadand he did notviously driven for­
disability preventsapolicy speaksthe of whichmerly done. “When

occupation,’ the referencecarrying clearlyfrom on ‘his isinsuredthe
disability.”occupation Metropolitanof thehis usual at the timeto

Foster, 264, 265.(2d),Co.v. 67 Fed.InsuranceLife
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plaintiffEarly positionin 1933 the obtained a with the Sun Life
Company Philadelphiain but onlyInsurance worked two months

■ only fortyto earnwas able dollars*inand that time. He described
performtohe was able for companywork thisthe as follows: “I’d

in morningoffice the if I getthe were able there,to to ifgo not, when
canvassing. myI went out IfI could condition would allow me to

canvassing day partfor the or dayofcontinue the I did so. If not
my I largerto home. found partreturned theI of the time that I

painwork ... due to the .unable to . . which I had throughwas and
sleep hardlyI strengthof ... had enoughlack keepto going.”the

agentain for a hosierynext became company.He After receiving
salesmanshipin- from companythis' beganinstruction he to solicit
Hampshire but' wasin-New unable put“to inorders the hours” re-

a month,He worked about withoutquired. salary, for a firm -of
indealers Rochester in their showroom.automobile He testified

this work: “Well Iregard to worked when I possiblyin could which
my... . I’da whole lot leave quarternot home at eightofwas to

mightI be besideand the roadget there somewhere halffor an hour
pressureapplying myan hourpossibly to arm to relieveor the intense

swelling goI alongso that couldand withoutpain taking any chances
myself.”wreckingof

employee testified: “He’d come in and stayA fellow around a few
gohe would out and we himminutes, then wouldn’t probablysee for

suffering.. . seemed to me he wasday quiteor soa a lot with his
I have several' times- taken hold of straighten[ed]... it andarm

suffering quite. . . he-was goodhim aout for dealit because sweat
right out on his face.”standwould

plaintiff sold athe little accident andIn 1934 health insurance on
his-commissions didcommission, but not exceed twenty dollars. He

in eveninga short time the for aalso’worked few weeks in a shoe
Farmington sortingfactory at shoes at: three cents a case. -He de­

periodduring- the entirethat whichclared intervened between- his
amputation ofand the his arm heaccident was able earnto less than

It couldhundred dollars. be found on the that,one evidence because
performunable tohis-injury, anyhe was with substantialityof work

whicharduous than that he performingless wasmuch at the time
the accident.of

his activities as follows: “I the,He summarized worked for started
Life Company....for the Sun Insurance Iwork workedto for them

IThen came back to Hampshire againmonths. Newtwo and I
duringMurdock & Arthurfor theworked automobile show on the
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exceptions,a month. With those isfor about thatfloor practically
done and all I’ve done sinceeverything I’ve the accident.” He also

that, on, swellingas time went andthe discolorationdeclared of his
increased.arm

testimony earlymedical to effectthe that as asThere was October,
physicalgeneral poor,condition was he1932, thirty-fivehis that was

thatweight, drawn,under his face was that hispounds forearm was
muscles a half inchcold and the smaller thanand thoseblue of the

pulsationthere was inarm, artery,that no the radialother and that
neuralgia type, veryof the “apain was severe excruciating painhis

by paroxysms.” opinionIn physiciansthe ofcharacterized the such
by plaintiffsuffered the would seriouslyas that person’saffect apain

himself toapplyto his usual tasks.capacity
policies relatingin insurance to disabilityProvisions total are not

interpreted literally. isusually This the rule in jurisdictionthis
Co., 307;Insurance 86 N. Thayerv. H.(Duhaime v. Insurance Co.,

577) (Rezendesand inN. H. Massachusetts v. Insurance Co.,68 285
505; Adamaitis v. Insurance (Mass.),Co. 3 N. E. Rep.Mass. (2d), 833,

Co., supra,Duhaime v. Insurance836, where is cited with approval).
testimonyplaintiff’s true,If the is the work which he was able to
“merely triflingof aperform was character.” See Adamaitis v.

Co., supra. “So far as totalityconcernsInsurance of disability com­
physical incapacityor mentalplete necessary.”is not Rezendesv.

Co., supra, plaintiff510. The “whollyInsurance was and continu­
ously” performing any“from everydisabled and kind dutyof per­

occupation” iftaining to his he was at no time after the accident able
any substantially.of those dutiesperformto Adamaitis v. Insurance

supra. incapacitatedThat he was thusCo., is an inference which
reasonablymay be drawn from the evidence.

plaintiffdefendant’s contention that theThe failed to comply with
policyprovisions relatingof the proofthe to notice and of loss re-

policiesdiscussion. The twoquires brief which plaintiffthe ob-
by companythe samewere issued attained the same bytime and the

agent. practical theyAs a matter singlesame constituted a trans-
signedA written notice of the byaction. accident plaintiffthe and

specifically thereferring to accident and policyhealth was received
February 10,onby 1931,the defendant and paymentsseveral ac-

policycruing under that were made adjustment.before final theIf
in notice had policy bythis referred to eachplaintiff number, as the

claims he should done,defendant have the defendant would have
information concerning plaintiff’shad no additional the injury.
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provision requiring provisionThe is the standardnotice that
injury maybenotice of the on which the claim based”“Written must

company twenty days“given to the within after the date ofbe the
causing injury.” provisionathe There is further thataccident such

given agent company particu-authorized of theto an “withnotice
identify the shall be deemed to besufficient to insured”lars notice

opinioncompany. Under circumstances are of thethe the weto
question to the asthe in was a notice defendantthat notice insurer

only policyaccident under the policyunder the and health butnot
it could be found that the defendant soin suit. Moreover considered

1934, plaintiff’s defendantMay 14,On counsel wrote theit. for
regarding policy,the and dismemberment statingdeathinformation

andplaintiff amputated askingabout to have his armthe wasthat
up question orto take with them “the of whetherdefendant notthe

any liability policy.” Answeringunder the this letteris underthere
policy,number the death and dismemberment theof defendantthe

Canneythatfacts in this case indicate Mr.“The receivedwrote:
Februaryorinjury through first,accidental means on aboutan

Liability denied, groundon the thatis then not formal1931.”
groundinjury given,had on thenotice of the not been butwritten

period recovery couldninety days (the within which be hadthat
disability) elapsedhad since accident.irrespective of total the

arm had removed counsel informedplaintiff’sAfter the been the
by filing proofsrequestedfact and forms forof this letterdefendant

ignored request merelythis andThe referredof loss. defendant
denying liability. situationto letter In thisits earlier thecounsel

postponeobliged proofsto formal towas not file or suitplaintiff
stipulated period. Seely v.sixty-daythe end of the Insuranceuntil

54; Co., 343,Insurance Mass. 345.49,N. H. Whitten v. 165Co., 72
plaintiff’s andrelating to the condition of the arm to theEvidence

legitimatemoney tendencyhe was able to earn had someofamount
disability.hisof It was therefore admissible.prove the extentto

N. H. andEastham, 11,v. 80 cases cited.Newick
ofplaintiff’s exception grantingto the the defendant’s motionThe

a nonsuit sustained.for is

New trial.

concurred.Page, J., the otherswas absent:


