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)Hillsborough,
5, 1937­Jan. .

Maryland Casualty Josephv. E. Martin & a.Co.

plaintiff.orally), for theHughes (Mr.Burns Burns&

(Mr.Wadleigh Langdell Starr,Wm. J.Wyman, Starr, Booth, &
claiming liability.Jr., orally), for certain defendants

(Mr. Doyle orally), for otherDoylePaulIrving E. Forbes and J.
liability.claimingdefendants

were servedI. non-resident defendantsAllen, C. J. Certain
Noappearance.nothe and have enteredprocess outside statewith
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determiningin be made.rights Theydecree the suit their canvalid
beyond and have to it.jurisdictionthe court’s not submitted No.are

property they mayof no res in whichexist,status and orconditions
jurisdiction subject-­and the is ainterested over which court hasbe

mayof debt of thethe suit. While a have the situs debtormatter
property (Robinson Carroll, 114),v. N. H.there 87 the issueand be

butrights propertynot of the of claimants to whetherhere is the
right inquiry solely personalof has merit. The is one of con­claim
liability. declaratory judgmentThe is notstatute inter­tractual

farinquiry jurisdictionin an as tosuch so create over non­ested
processlocally submittingnot with andserved not volun­residents

Iftarily jurisdiction. designedto the court’s actual it had so awide
itscope, process per­would be ineffective therefor. Due does not

adenying bycompel,one himself to be debtor to servicemit outside
state, claiminga non-resident to be a have the liabilityhis creditor to

in Neff,the thatadjudicated Pennoyercourts of state. v. 95 U. S.
U.714; Company, 390, 401;Baker v. 242 S. McDonald v. Mabee, 243

jurisdictional90. The plaintiffU. S. issue is the same whether the
liability.or deniesclaims

II. Other appeared speciallynon-resident defendants have to raise-­
jurisdiction arguedof havethe issue but here merits ofthe the main
litigation.in By doing theythe so yieldedissues to juris­have the

and personallydiction are in court. Young,Dolberv. 81 N. 157,H.
They rightand cases cited. had the jurisdictionalto a thedecision of

in participationadvance of suit, theyissue further in butthe have
fit proceed.not seen thus to

theyThe fact that firsthave contested inthe merits this court is
principleimmaterial. The that one “cannot take the chance of suc­

ceeding anyon objection againstother to the case him,made and
exceptionsameat the time his (Merrillreserve to or notice”service

Houghton, 51 N. H. 61), againstv. is decisive defendants.these Hav­
ing special generalmade their appearance by opposing plaintiffthe

though they duly court, theyas were in righttheirabandoned to
theysay attemptwere not. byTheir to requestobviate this result
no giventhat consideration to theirbe brief on if juris­the merits the

issue therebydictional was to prejudiced,be proposalis vain. The
maya brief athat be filed on conditional invokes anbasis innova­

contrary goodto practice. filed,tion When a pre­brief is all of it is
It is unreservedly,sented. submitted and the iscondition not to be

recognized. attempt avoidingThe as futile changeis as that of the
special general appearancea to a uponfrom after theaction merits
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only separatejurisdictionof is nottaken. The issue buthas been
procedure demandspreliminary, and reasonable that it bealso

litigationof arefinally decided before other theissues reached. Or-
litigation disposalof for a consecutive ofcourse calls thederly issues.

undertaking in court and at the same partnot to be timeThe take
inconsistency,of the is one of and techniquetrial main issuesin the

practiceor no avail to validate it.is ofpleadingof
bearing appearanceonNothing specialherein is of asaid entered

subject jurisdiction purposefor the of defendingnot to theby one
assertingof claimpropertyin attached or his ofrights interesthis

subject controversy.a resor which is the ofpropertyin
itplaintiffThe asserts that the fact that is notIII. liable to the
againstarightits to decree theassured establishes other de­named

policyare court. The is to bewho before the construedfendants
It was issuedaccording there,to the law of Massachusetts. and

inthere, measure, contemplatedsome wasperformance at leasteven
Seely 49, 54; CunninghamN. H.Co.,v. Insurance 72 v. Fer­by it.

Roberts, H.380; 517, ByN. H. Lord 84 N. 519.81 v.guson, the
insuring liability casualtylaw for isa policy one ofMassachusetts

liability established, injured partyindemnity; being may pro­the
against judgment againstdirectly to histhe insurer collect theceed

agreementMass. AnGethro,Lorando v. 228 181. or ad­insured.
by the the insurer not hable isinsured that is ineffective tomission

fact, persons injured. The insured beingthe as to in­determine
against protection indemnityof theliability, the extendsdemnified

beneficiaries, rightsjudgment mayas whosehis creditors beto
only by Hence, although theyor surrendered themselves.waived

insured,of hasrights superiorno those he nomay have to the author­
destroy theysuch doagency impairto or as have. The doc­ity or

policyprivity plaintiff.is of The withof no aid to the the lawtrine
respective rights of insuredcontrolling it the the and ofdetermines

injured by or conditions of theparties him. The extent insurance
by may dependent uponaction and bemay be affected the insured’s

ascertained,being rightsthe of claimants be­it, the insurancebut
beyondfixed and his control.come

byunderstood to be unaffected subse­The Massachusetts law is
compulsory insurance,motorlegislation for vehicle and ac­quent

Co.,in Sanders v. Insurance 72with the local rule declaredcords
againstanyfor claimant the de­N. H. 485. There was no occasion

appear him inMartin to leave to for order to avoidobtainfendant
policy.rights under theloss of the claimant’s
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ofcoverage policyThe consistsproblem of remains.IY. The
statutory coverage. The otherparts.two One is of Massachusetts

By a “ex-paragraphMassachusetts. entitledcoverageis of outside
part obligationscoveris not to variousthe second statedclusions”

carry-including livery purposes”for “theand use “rental or oruses,
consideration,”a such in theing of for unless use is statedpassengers

in-“private uses,”The is forpolicy use there stateddeclaration.
calls.cluding business

Lowell,,time his car back andfor some drove forth betweenMartin
state,Massachusetts, resided,he and Manchester in wherewhere this

drivinghe thus he carried with him a number ofworked. While
being at the time of the Theworkmen,other there six accident.

paid byfound that he was some themtrial court has consideration
by agreement concerned,of all the ex-as “a contribution toward

ofoperation” the car.pense of the
agreementfinding is construed to mean that the contribu-The for

liability. This byof contractual is the re-tion was one confirmed
findingported on which the was made and must there-evidence which

accepted.fore been The two witnesses onhave who testified the
subject agreed registeredthat Martin had his car strengthon the of

who himpromise theyof some rode with that andthe would ride
operating expensewould the of the car.share One witness called

guaranty.aagreementthe While he testified driverthat the
him,”payhave forced us to he“couldn’t also testified that he had

he andright payno to ride unless did that at the accidenttime of the
transportation.hispaying evidence,he for The if atwas believed

trade,aall, was, thereby pro-it showed business those whoas rode
transportation expenseviding therebytheir own andfor the owner

enabling himself to drive back and forth at expense.reduced He
pecuniary gain profitenjoyed arrangementa and from the in the

car.operating carry,net cost of his He was hired whetherlessened to
profitable in the of money makingor his hire was sensenot rather

saving.moneythan
accordingMassachusetts, policylaw of to which the is to beThe

interpreted, is found to hold the driver uninsured at the time of the
is in pertinentThe situation almost identical the featuresaccident.

in Sleeper Co.,v. Insurance 511.with considered 283 Mass.that
agreed plaintiff tripto and aThere the driver take the another on
“enoughupon pay gas,of for his oilspayment to and meals.” He

policy$8 and his meals. The clause inreceived exclusion the was
indifferences the that thewith verbal same as case here. “Used
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rentingfor liveryor carrying passengersuse of the of for a considera-
tion” was languagethe Thethere. court held that there was such
transportation, saying that contract,“whenever there is a based on
valuable consideration, having purposemainas its the carrying of
passengers, the insurer under form of inpolicythe this case does not

indemnifyundertake to operator againstowner or liabilitythe for
an duringoccurrence journey bythe covered the contract.” It was
also held in the adequacy inadequacycase: “The commercial or of
the consideration, profitor the want of to the owner or operator, is
immaterial policy.”under the terms of the And the case alltreats

paywho in waysome riding “passengers,”for their as as the word is
used in policy.the

This is the latest Massachusetts case to which attention has been
called, except Gardner,that of Perkins v. 287 Mass. 114. In that
case the parallel Sleeperfacts do not those of the case. Under a
friendly permissionaccommodation the owner’s mother with his

plaintiffdrove the a tripon to make some business calls. Another
member familyof the accompanied plaintiffowner’s them. The
paid gas,for oil and did therebylunches. It was held that he not
hire the car. anyNeither the driver nor the owner derived benefit
“in performancethe undertaking.”of such an As said in Baker v.
Hurwitch, 265 360, showingMass. evidence of anythe “falls short
contractual duty any legalpartiesbetween the or benefit conferred
by plaintiffthe upon request.”atthe defendant the latter’s[driver]

The 202, bycase of Massell,Askowith v. 260 Mass. cited counsel,
is not of assistance. an inThe case arose out of accident Maine and
the law of that state was a matter of Onascertainment. the issue
that ridingthe hire, opinionwas for the is dictum. The case throws

lightno upon the Massachusetts law.
supportFurther plaintiff’s positionfor inthe is found the case of

v. Pelletier, plaintiff223 Mass. 63. The there was a districtLoftus
nurse. patient.The defendant and to visit awas a doctor drove her
It was held that if employ-her ride an incident of her contract ofwas
ment, she passengerwas a carried for hire.

In general, ridingthe draw the fineMassachusetts cases between
under a aarrangement sup-business amounts to contractwhich
ported by a legally riding paymentsufficient consideration and where
therefor in Expenselegal obligation. sharingsome form is anot is

bynot and liability. mayof Oneitself a test of contractual be a
guest if he expensedoes ofmake some contribution to the travel.
But if a rider upon understandingis carried of aan business character
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pay, clearlyhe a contractthat is to the elements of exist. He has
transportation riding passenger.hired and on abecomes

engaged inplaintiff ridingThe and those with him were not a com­
enterprise law.either under local or under Massachusetts Bow­mon
Duca, 548; Errol, 1, 7;v. 80 N. H. Vidal N. H. La­ley v. 86 Noel v.

N.pointe, 162, 164, 165; Pelletier, 63;86 H. v. 223 Mass. Jack­Loftus
Queen,son v. 515; Lavallee,257 Mass. Labatte v. 258 Mass. 527. The

suggestion consisting expense sharingthat there is a class cases ofof
enterprises gratuitousand common and distinct from those ofbetween

carrying passengerstravel and those of hire findsprofit sup­for or no
port in the Massachusetts decisions.

plaintiffThe againstis entitled a all exceptto decree defendants
processnon-residents not andlocally appearing.served with not

Decree accordingly.

Page, J., was absent: the others concurred.

)Hillsborough,
5,Jan. 1937.

Penn Mutual Life Insurance Co.

v.

Kelley a.James M. &


