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relating proprietyquestionsDue to the fact no to the of thethat
upon liability damagestrial either the issue of or have been trans-

us and consideredwere, course,ferred and of not before so were not
supra, presented any prejudicein Howson claim is ofCompany,v. no

rights by any rulingstheir therein made and it follows that thereto
must be

Judgment Wadleighthe in the case:for defendants

the the Ahern case.judgment plaintiff infor

Page, J., was absent: the others concurred.

Coos, /
5,Jan. 1937­ .

Joseph McLaughlin.Gaudette, Adm’r v.John



369

(Mr.Booth, Langdell LangdellStarr, Wadleigh orally),&Wyman,
plaintiff.thefor

Hinkley (Mr. Hinkley orally),A. and LehnertIrving forWilliam
defendant.the

plaintiff’sThe was minorWoodbury, J. decedent the son who
years eight old at time of his death.eight and months the Thewas

a contract with the school boardwas the holder of ofdefendant
transportedhe children between theirunder which homesGroveton

job.”do thethe school for “so much toand
performanceinSeptember 26, 1933, defendant, the ofOn the his

andcontract, picked up the about twelve other childrendecedent
day’s purposeat the end of the session for the ofthe schoolhouseat

delivering stop tripHis first thatthem at or near their homes. on
right easterly High-hand or side the Danielthe of Websteronwas

opposite plaintiff’sroad, the whichway, a main travelled state house
westerly youngerof road. The decedent and hison the side thatwas

proceeded safetyinalighted, the first. Shethere sister acrosssister
dooryard. decedent, attemptinginhighway into her own Thethe

stepped paththe into the of a south-likewise, from behind busdoto
which and killed him.automobile struckbound

performance his con-used in the ofThe bus which the defendant
upon a fullya truck wasconsisted of chassis which mountedtract

body single bodyin the Thiswith a door rear.woodenenclosed
inentirely separate cab the driver sat. Therefrom the whichwas

two, althoughno of direct between themeans communicationwas
twenty long bya andwindow,was fixed inches one-halfeleventhere

through driver, bythe turn-high, in the back of the cab whichinches
door in rear was noting head, passengers.his could see his The the

controllable from the driver’s seat.
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in body along parallelThe seats the main of ranthe bus and with
sides, backs,its which formed their the passengersso that inrode

facing one Intwo rows another. each side of the bus there was a
window, twenty-nine long byinches nine and one-half high,inches

of which andthe bottom was two one-half or three feet above the floor.
conflictingThe evidence is positionas to the of the bus on the

highway stoppedwhen the defendant permitit to the decedent and
alight.his sister to The defendant testified that “the wheels on

right gravel,the hand side of the bus was out on the off the tarvia.”
placed edgeOther witnesses those wheels on the of pave-the tarvia

ment, while still another testified: “The front end was justout on
sayIgravel.the should the back end was between two and one

gravel.”half feetor three from the
The conduct of the immediately precedingdefendant fatalitythe

may briefly stoppingbe summarized as follows. After his bus as
described ahead see,above he looked as far he couldas which was a

of about Seeingdistance five hundred feet. trafficno approaching
direction, throughfrom that he looked back the window in the rear

of the and alight.watched the Gaudette childrencab He saw the
decedent’s runsister across the road and then he looked foward
again preparatory startingto his bus. did heAs he so saw an auto-

approaching. then, accordingmobile It was to his estimate, from
fifty seventy-five away, proceeding fiftyto feet and at or sixty miles

In two seconds, accordingan hour. or three also to the defendant’s
estimate, and had act,before he time to this car struck the decedent

injuriesand caused the from which he later died.
plaintiff’sI. The nonsuit was suffered on the issues of the unsuita-

of the and placebleness vehicle on the unsafe manner and in which
stoppedthe defendant it. The issue of the defendant’s failure to

due in dischargingexercise care the decedent from bushis was sub-
jury.to themitted

plaintiff’s complaintThe first procedureis-directed at adoptedthe
by grantingthe court in the defendant’s motion for a nonsuit as to

by pleadingstwo issues raised the and denying it as third;to the his
beingcontention that issues cannot be withdrawn from the jury

until the close of all the evidence.
validitytest of procedure adoptedThe the of the in the court

is not whether regular (Morinbelow it usual andwas v. Insurance
N. H.Co., 471),85 but it convenient, expedientwhether was and

economical, and questionthis is a of fact to be determined at the
Gurnsey Keene,trial. v. H. procedure68 N. 243. The adoptedhere
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certainlyclearly requirements, andappears to conform to the above
mayline rule nonsuits evenis not out of with our established thatit

Hughesgranted plaintiffs openingat the statement.be close of the
nonsuiting uponRailroad, practice71 N. H. 279. This of issuesv.

by long in use in thissupported plaintiff’snot the evidence has been
278,H. cited.Hill, 275,v. 68 N. and casesstate. Lane

rulingplaintiff’s argument of theThe to the effect that because
prevented, duringhe his cross-examination of theof the court was

upontestimonywitnesses, elicitingfrom on the issuesdefendant’s
place,In the first thehe had been nonsuited is without merit.which

any to theobligationwas under to witnessesdefendant no submit
his The defendant could haveplaintiff for cross-examination.

upon hisplaintiffhis did and standto case when theelected rest
HavingThompson,v. 55 N. H. 308.motion for nonsuit. Fletcher

proceed evidence in his ownto with the case and introduceelected
supplying the fatal deficienciesbehalf the defendant ran the risk of

goplaintiff’s thereby giving rightthe toproof,in the the latter to
106; v.jury (Lane Mills, 102,v. Manchester N. H. Burnhamthe 75

thatRailroad, cited),69 N. H. 280 cases but it does not followand
supplygave plaintiff opportunityelection an tothis the additional

throughtestimony upon by evidence,theretoforeissues untouched the
Orderly proced-the cross-examination of the defendant’s witnesses.

requires plaintiff primaure still a make a case beforethat out facie
any The ruleobligated producethe defendant is to evidence. of

only in farRailroad,Burnham v. is a modification of that rule sosupra,
required byas modification of it is the realities the situationof

presented when, nonsuit,an aafter erroneous denial of a motion for
supplies deficiency plaintiff’sdefendant the in the evidence without

case would evidentiary support.which his fail for lack of
Furthermore, opportunity plain-had presentedthe itself for the

supply duringtiff to the fatal lack in supportof evidence of his case
witnesses,his cross-examination of the he havedefendant’s could

asked the court to rulingreconsider his on for nonsuitthe motion
to be allowed to supportand introduce further in chief inevidence

of his case. v. BoscawenMills, 288,Stone 71 N. H. and cases cited.
procedure adopted gives plaintiffThe adequate protection.the

motion, granted.The defendant’s however, improvidentlywas
The bus was so constructed that its driver had means of directno

passengers.control over the throughHe themcould see the window
in the the cab, signal it;back of and throughto them he could also
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by motor,the noise of his but hehis voice heard them overmake
descent, nor, descent,of their after theirnot control the timecould

readythey enough permitto him to of transmission tonearwere
inwarnings. The windows the sides ofof oral directions orthem
throughpassengerswere fixed and inside could obtain themthe bus

approaching highway.theadequate view of traffic over Theno
byin the shoulderthe back of the cab was so obstructed ofwindow

himdriver, by riding pass-with as aand that of his wife who wasthe
onlyseat, that its middle third was available toenger on the front

ahead, bya and area furtherpassengers for view this was limitedhis
passengers alight.of the driver when he turned to watch histhe head

stoppedfacts the in frontIn the face of these defendant of the de-
opposite highwayon the side of a main traveled andcedent’s home

diagonallyfindably getto some extent with it. He did not down
directly superintend andhis seat to the time manner of the de-from

bus, and, evidence, juryexit from the on the the could havecedent’s
did maintain afound that he not sufficient look-out for the decedent’s

safety.
correctly charged duty per-The court that “The defendant’s is
passenger alights place safety,”if in a of theformed his but suita-

placebility got depend uponof the where the decedent down must
upon highway uponposition opportunityof the bus the and thethe

approaching just priorhad to see trafficthe decedent to hiswhich
position highwayupon mightThe of the bus the bedescent. con-

clusively considered hadsafe the bus been so constructed that a clear
had it, directly super-could be from within or had the defendantview
alighting passengers. Similarlyintended the of his its construction

might conclusivelybe ifrequiredconsidered all that due care the
stopped uponhad on the ofdefendant same side the road as that

the decedent’s home was located.which
passed uponNeither of these issues can be without reference to the

other, nor can either of them be considered without reference to the
juryIt follows per-issue submitted. that the should have been

position uponmitted to consider the construction of the andbus its
highway passing upon questionthe when the of the defendant’s care.

plaintiff’s exceptionII. The to failure chargethe of the court to
passengers“a highest degreethat carrier of is bound to exercise the

care and diligence,”of is without merit. Even a common carrier is
high (Kambour Railroad,not held to such a N. H. 33,standard v. 77

and50) only privatethe defendant here was a carrier. Dover &c.
Ry. ordinaryCo. v. 84 N. H.Wentworth, such,258. As care under
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requiredall was him. Faucherthat of v.circumstances wastheall
338,H. 339.Wilson, 68 N.

ofexception chargeto the failure the court toplaintiff’sTheIII.
clear chance is not well taken. The lastof the lastdoctrinetheon

prior to accidentthe decedent the was whenthe defendant sawtime
nothingwas to indicateThere then thatalighted from the bus.he

pathnegligently the of on-precipitate himself intoabout towashe
obviously inattentive, bynot or seen theHe wascoming traffic.

dangerapproaching a of which ho wasnegligentlyto bedefendant
Railroad, Possibly70 N. H. 441. theGahagan v. de-not aware.

anticipated decedent, youth,that the due to hishaveshouldfendant
attempted road,he to cross the but henegligent when hadmight be

knowledge goingsuch was to be the fact. Thisthat lackactualno
partknowledge of the defendant renders the doctrineon theactualof

Railroad, 87inapplicable. Clark v. N. H. 36.chancelast clearof the
although time, speedthe defendant’s estimates ofFurthermore,

obviously self-contradictory, maximum time,are thedistanceand
evidence, in which he actany of had to was threeview thisunder

length might theoretically possibleof it beIn that timeseconds.
warning,appreciate givethe need for todefendant to somefor the

oncoming car for the driver of carand that to see thesignal to the
significancewarning, applyand his brakes. Butappreciate its the

(Clark Railroad, supra, 38must be a clear one v. andchance caseslast
gave oppor-cannot said that three seconds a clearcited), and it be

saving particularlyis whentunity for action. This true it is con-
lightof the circumstances in the of which thethat one de-sidered

upon emergencyto bycalled act was the created thewasfendant
actuallyof the driver of the car which strucknegligent conduct the

decedent.
excepted charge groundplaintiff further to the on the thatThe

ofrequiredto the of care minorscourt failed state standard inthe
inprinciplesthe established the recent wellwith consideredaccordance

84 H.MacRury,in v. N. 501. While a meticu-Charbonneauopinion
analysis supportof the words used lends some togrammaticallous

charge,contention, whole,the as a leads to theconsidered beliefthis
correctly.fail to lawjury did not understand thethethat

plaintiffexceptions by likelytaken the are not to ariseThe other
requiredo not consideration.next trial and soat the

New trial.

absent: the concurred.Page, J., was others


