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(Mr. Murchie fororally),Blandin AlexanderMurchie, Murchie &
plaintiffs.the

the(Mr. orally),Tobin for defendant.TobinDevine &

children,and twoeases of Mrs. Hazelton theBranch, J. In the
granted uponhave beenmotions for nonsuits shouldthe defendant’s

statutory warranty did toof fitness not extendthat thegroundthe
200, ques-N. H. theCompany,of Howson v. 87In casethethem.

warranty consideration,a carefulreceivedextent of suchtion theof
applied generalthe rule “that warrantiesandthere statedand we

Itany purchaser.”an immediate is trueof butrun in favordo not
whether,touponcalled decide as ancase, we were notthat, thatin

warranty by seller to bea of food known therule,exception to that
family,purchaser but of hisonly of thefor the use notintended

family. principlesof the Theto membersheld to extendbeshould
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are inconsistent withcase, however, entirely the exist-in thatstated
convincingand no reasonexception, sug-has beenansuchence of

justify the establishment of such a rule at this-wouldgested which
therefore, judgmentthere must be forground,this theUpontime.

Hazelton, PhyllisMarion Hazeltonin the suits ofdefendant and.
Hazelton, Jr.Sidney

husband, Sidney Hazelton, the correctlythe courtcase ofIn the
cited,15 of the act aboveunder section sales thethat, sale-ruled

implied warrantywith it anquestion theyin carried thatchopsof the
given, however,effect wasuse as food. No to section 49forwere fit

“But, if, acceptanceas afterprovidesact which follows:of the same
buyer giveto notice to the seller ofthe fails the breachgoods,of the
warranty a time after buyer-or within reasonable thepromiseanyof

ought breach,to of such the seller shallknow not beknows or liable
only aThe court not denied the motion for nonsuit basedtherefor.”

juryprovision, questionbut refused to submit to the theupon this
given awas to the defendant withinnotice reasonable timewhether

oughtor to have known of the breachplaintiff knew of war-after the
ranty.

attempts to defend the of the trialplaintiff uponaction courtThe
the “was intended to applythat statute nevergroundthe to the-­

consumption”humanfor immediate and ingoods supportsale of
Kennedycase ofupon Company,relies the v. 200positionof Y.this N.

of the New courtlanguage121. The York seems toSupp. sustain
uponthe decisionposition, groundbut was based theplaintiff’sthe

was in one of in theaction substance tort nature ofthat the deceit
interpretation placedcontract. The which thethan of courtrather

act was unnecessary ap­49 of the sales therefore andupon section
plangeneralus to be inconsistent with the of thepears to statute-

question.inofpurposeand the sectionthe
specialEnglish provisionmakes no for warranty“The statute in

in respect.The Sales Act it thisAmerican follows . .sales of food. .
bythus stated the New York Court Appeals:.The has been ofmatter

Prop-no doubt that Section 96 the New York‘We have Personal[of
expressed general15 the Sales as iterty Law, Section of is inAct]

includingsales, food, anyto all of andterms, applies sales that rules
”applied with this section are abolished.....’inconsistenthitherto

Sales, (2d 242a, citings. v.Williston, ed.) Company,1 Rinaldi 225
provisionsgeneral regardthe the sales act inN. Since ofY. 70. to

andapply to sales of food lie at thewarranties foundation of the
case, upon theoryit difficult to understand whatplaintiff’s is it can
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subsequent provisionsthat theheldbe of the Kmitingact rightthe
recovery for a ofbreach one of the previouslyof warranties imposed

applicable arisingto casesnot out ofare sales of food.
purposeof theA consideration and intended effect of section 49

to the conclusionleads that the interpretation placed uponalso byit
York court adopted.New cannot be “Athe rule seems desirable
capable of certaintyis some in applicationitswhich and which at

avoids hardshiptime the on buyerthe holdingsame ofthe that ac-
necessarily deprivestitleof him ofceptance the seller’s obligations,

hardshiptheavoids on the allowing buyeralso seller ofand a anyat
periodthe of thewithin Statute of Limitationstime to assert that

or were thoughare defectivegoods objectionnothe was made when
received. With this inthey mind,were positivethe requirement
notice was inserted in theprompt statute. protestof Such notice or

jurisdictions regardedbeen importantin some ashas evidence bear-
to goodsassent receive defectiveon in fulling satisfaction, but the
it an absolutemakes condition.” 2 Sales,WiUiston: 2dstatute (ed.)

484a.s.
purpose of the notice is to“The advise the seller that he must meet

damages, as to which, rightlyfor or wrongly,claim the requiresa law
earlyhave warning.”he shall American Mfg.that Co. v. U. S.

Board, 565,7 Fed. (2d) 566.Shipping
provisionpurpose of the requiring“.The such clearlynotice is to

timely informationthe seller that buyer proposesthegive to look
damages for breach,for thehim that the may governformerto his

accordingly. Such notice need specialtake no form,conduct but
fairly appriseas to thebe such seller ofmust thatit intention.” Trus-

Company, 112Co. v. Conn. 181.low &c.
giving of notice of an alleged“The breach of warranty ato seller

required byreasonable time as L., 106,a G. c. 38, iswithin intended§
againstof the sellerprotectionthe belated damages.”for claims for

Company,v. 279 Mass. 163.Idzykowski
therefore, appears in purposethatIt, and effect, section 49 is

L., 89, 9,P. c. s. whichanalogous requiresto every personthat mak-
against damagesa town for byclaim occasioneding a high-defective

daysshall, receivingwithin ten ofway injury, give to the town a
setting forth timeplace“the exactstatementwritten where and the

injury received,was a full descriptionthe thereof, thewhen extent of
damagesand the amount of claimedthe same therefor.” objectThe

described notice is “toabove enable theof the officers of towns to
and correct concerningfull information theobtain cause and extent
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injuries damages physicalfor which are claimed while the factsof the
relatingunchanged, and while other facts to the accident areare

memory, thereby enablingin themfresh to settle claims without
they founded,if turnlitigation out to be honest and well or success­

fully they exaggerated.”if are false Sargentto resist them or v.
Gilford, 543, statutory givenN. H. 544.66 Proof that the notice was

necessary plaintiff’s againstinis a element of the case an action a
damages by a highway,town for caused defective “and to sustain

inshow, instance,his claim he must the first that a statement was
in Grafton, 207; Sargentfiled his behalf.” v. 65 N. H. v. Gil­Sowter

ford, supra, 545; Hinds Hinsdale,v. 80 N. H. 346.
purposes required byThe of are, think,the notice the sales act we

above, requirement promptto those andsimilar enumerated the that
given equally imperative;notice shall be is “the anstatute makes it

liability warrantyabsolute condition” of for breach of thereunder.
Williston, Sales, supra.2 suggestedNo reason has been and none

us, why consumptionoccurs to a seller of food for humanimmediate
protection damages” anyneeds from “belated claims for than aless

(Fer-of food forseller less immediate use such as dried mushrooms
guson Netter,v. 204N. Y. 505), (Niehoff-Schultzeor beans Co.Grocer

Y.Gross, Supp. 196;v. 199 N. than a clothing (Silbersteinor seller of
Blum, Supp. 34), (Americanv. 153 N. Y. Mfg.or steel Co. v. U. S.

Shipping Board, (2d) 565), yarn (Lincoln Croll,7 Fed. or 248v. Mass.
plaintiff’sWe232). accordingly hold that the claim subjectis to

requirementsthe of section 49 of the sales act.
questionThe alleged warrantywhether notice of the breach of was

given the plaintiffto defendant within a reasonable time after the
oughtor must,knew to have known therefore,of such breach be

considered.
At the time when made,the defendant’s motions for nonsuits were

anythere was no evidence in the case claim for of war-that breach
ranty presentedhad questionbeen to the indefendant until the suits

instituted,were yearmore than a after the plaintiffs were taken sick.
hearingAt the in court, however, by plaintiffs’this it thewas stated

bycounsel and conceded pre-the defendant that a claim wassuch
bysented a letter addressed to the main officeof the defendant cor-

poration in Cambridge, Massachusetts, by attorneys Boston, uponin
17, 1933, approximatelyOctober which was six months after the

plaintiffs began.illness of the
questionThe of what constitutes a time” under“reasonable sec-

tion 49 of the sales act frequent byhas received consideration the
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hasdecisions beenand the result of thesejurisdictions■courtsof other
what con­generally held thatfollows: “It is■correctly assummarized

giveto notice to the sellertime within whicha reasonablestitutes
jury, wherequestion fact for the butwarranty is a of■ofa breach of

conflicting infer­is no room forundisputed and therethe facts are
In­Axle Co. v.law.” Columbiaone ofences, question becomesthe

is not an inflexible208. “Reasonable time(2d)Co., 63 Fed.surance
circumstances of each case.commonly upon thedependsterm. It

But whenquestiona of law.undisputed, it isfacts are"Whenthe
upondepend partin inferencescontroversy andare in■salientfacts

fact toquestiona of bejudgment, then it isbydrawn soundto be
American Steamjury.”of aby practical sense■determined the

Company, 214 Mass. 299.Gauge Co. v.&c.
acceptedaccuracy thestate with substantialquotationsThe above

questions of fact of atoin with referencepractice jurisdictionthis
questionstime, like thereasonablequestionThe ofsimilar nature.

necessarily subject to thenegligence, “isproximate cause and■of
jury:questions of fact to theof allaffecting the submissionlimitation

only one conclu­can come tomenif on the evidence reasonablethat
Company, 70McGill v.for their decision.”sion, questionis nothere

445; DeschenesRailroad, 441,N. H.Gahagan 70125, 129;N. H. v.
Railroad, H. 285.69 N.v.

a time”within “reasonablerequirement of noticestatutoryThe
promptof notice.”“positive requirementahas been construed as

nothingcan mean less“Prompt notice”Williston, Sales, supra.2
delay months inunnecessary delay. A of sixwithoutthan notice

warranty,ofof a claim for breachthe defendant■givingnotice to
plaintiffs’ case. Nopart of theexplanation as atherefore, required

explanation given.wassuch
Hazelton, upon cross-examinationtestifiedplaintiff, Sidney C.The

Nationalgo to the Firstany time ever backyou“Did atas follows:
any-toanybody there or statecomplain toin Hanover andStores
pur-hadby porkill which beenhad madebody youthere that been

No, plaintiffA. Thesir.”National Stores?from the Firstchased
“Didas follows:upon cross-examinationMarion Hazelton testified

by eatinghad been causedyour illnessyou, you thatafter realized
anybodyandNational Store tellany go the Firstpork, at time tothis

eating porkof that wasillyou had made becausethere that been
testimonyonlytheNo,A. sir.” This ispurchased that store?at

therefore, clear andevidentiary are,factsupon point.the All the
noticequestion whether reasonableof theundisputed. The decision
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warranty doesofallegedto the breachgiven the defendant ofwas
It is cer­finding anythe of inferential facts.require or involvenot

legalornogivenno for months and “businessthat notice was sixtain
itdelay suggested.is these circumstancesfor the Underexcuse”

promptof noticestatutory requirementbe thatfound thecannot
plaintiff’s action be main­fulfilled, and it follows that the cannotwas

Collins,Croll, 232, 237; Skillings v.Lincoln v. 248 Mass.tained.
275, 279.224 Mass.

recovery in other cases.delays held barLess extended have been to
infifty-six days anotherdelay twenty-three daysof in one andA case

clothing toheld bequalitydefects in the of weregivingin notice of
MatthesSupp.Y. andBlum,in stein v. N. 34unreasonable Sibber­ 153

delay twenty-three daysBern, Supp. Similarly,Y. of181 N. 670. av.
inin Kauf­reporting was held to be unreasonablein defects sandals

delay days454, thirty-nineY. ofLevy, Supp.v. 169N. and amann
alleged in shoes.to to defectsheld be unreasonable with referencewas

delay indaysSupp. Seventyv. 211 N. Y.Engle, 584.Silberman
be un­a was toconsignment dried heldrejecting of mushrooms

505,204 Y. and three monthsFerguson Netter,in v. N.reasonable
ofshipmentin a beansdelay making qualityin a claim for defective

Gross,v.held to in Grocer Co.was be unreasonable Niehoff-Schultze
anotifyingY. in a seller ofSupp delayN. 196. Four months199

be unrea­damages delay deliveringfor for in steel was held toclaim
(2d.)Fed.Board,in 7Mfg. Shippingsonable American Co.v. U. S.

axledelaySix in an wasreporting565. months in defects automobile
Co., 63be in Co.v.held to unreasonable ColumbiaAxle Insurance.

(2d) delay thirty-fiveA of indays returningFed. 206. an automobile
Skillings v.allegedof defects inbecause was held to be unreasonable

Collins, 224 Mass. 275.
The in resultscitation of the numerous other cases which similar

purpose.reached servewere would no useful
the hereforegoing discussion,From it that the mustfollows order

be
Judgments the defendant.for

Page, J., was absent: the others concurred.


