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prescribedprecautions by placesthe rule 103 in andexercise under
presentedtosimilar those here.circumstances The instruction ex-

to defendantcepted by the was therefore the rulingerroneous. To
presiding justice that rule itself was applicablethe the not atof the

exceptionand time of the accident noplace appears to have been
betaken, present appli-so there seems to no occasion to declare the

of the rule.cation

)Hillsborough,
2,March 1937.

v.BosseBertha Wolverine Insurance Co.
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(Mr. plaintiff.ThomasE. Dolan theorally),& Sullivan forSullivan

(Mr. orally),Branch BranchThorp & for the defendant.

presentedJ. The issue now was notAllen, C. before the court
(Bosse Co, ante,transfer of the case v. Insurancein the former 98).

litigableassumed without discussion that there was awas thenIt
fact, and the main contention theof was whether defendantissue had

did appear policya fair trial of the issue. It not that thehad was a
policy” specially regulated by (Lawsvehicle statute 1927,“motor

suggested anyand it was not that54),c. construction of the act in
policyupon the was involved. The claimeffect that the decisionits

part upon rulinga soughtin that the defence now torested be made
one, sustained,valid iflegallya would lead to a result of awas declar-

judicialof the law with noation consideration.
policy a for ifThe contains clause its avoidance the insured con-

misrepresents any material concerningceals or fact the insurance or
any attempt to defraud themakes insurer either before or after any

inquiry plaintiff’sThe determinative rightof theloss. to recover
any exceptthe clause has effectwhether as between theis insurer and

mayAvoidance as to the insuredinsured. not disturb the insurer’s
obligations statutory policy imposes.to others which a beingThere

policy, statutory regulations maya the forsuch it not be altered or
by policyterms the inof conflictwithmodified them. And the terms

to be read to conform with the they reasonablyare statute if may be.
policy wasThe issued under the citedabove act. One clause of

6, in) provides(s.the act that “No bystatement made the insured
. and no violation of the policy, operate. . terms of the shall to defeat

policythe so as to recovery Byor avoid bar . . . .” another clause
i) liabilitythe(s. 6, insurer’s “shall become absolute whenever loss

damage by policy occurs,covered” its andor the insurer is liable to
policy obtaining judgmentamount of the to one againstthe in-the

upon liability policya if thesured furnished insurance therefor “at
accrual of the cause of action.”the

By 6 the approvesection Insurance Commissioner is to a form of
is to containpolicy agreementwhich as one of its terms an that in-

provided “in subjectis accordance with and pro-surance to the
appearof the act. It does not policyvisions” here whether the sued

approvalupon form,had the commissioner’s as to its and it is not
Any prescribed byterm notmaterial. the act or not within the

authority himapprove approvedto or not in bycommissioner’s fact
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rejected determining thein relations between the insurerbe andis to
may liability. policywhom be under Theto the insured doesthose

control, by, questionbut is controlled the terms of the act. Thenot
ifprovision act,of a the andis of construction of the construc-here

upheld,which the defendant contends were the term offor thetion
merelybe a ofon which it relies would declaration the statu-policy

tory intent.
position that is indefendant’s is the act to be construed theThe

principles, avoidingand thecommon-law that effect of fraudoflight
legislative contemplation,the whether the orinsured hisis within

perpetrated thecreditor fraud.judgment
byargued judgmentthe isplaintiff’sthat tainted the fraud.isIt

difficulty.is with an insurmountablethe defendant confrontedIn this
bearing upon validity.in nois force and the act has itsjudgmentThe

privyarespects party Bythe defendant is to it.elementalIn all
liabilityhis for accident,it indemnified the insured for thepolicyits

right represent him in of action into defence the whichthe thewith
rendered, by act, upon recoveryand ahas been the of finaljudgment

judgment creditor be entitled to have the in-“the shalljudgment
(s. Ifmoney applied” 6). judgmentto its satisfaction thesurance

right havefraudulently obtained, the defendant’s to it set asidewas
changelaw the didaccording to common which act not orexisted

judgment may attacked, collaterally,notBut the be butmodify.
directly party privy. here,a his And farby defeated or so asonly

ground fraud producedon the that the orseeks reliefdefendantthe
againstitproduce judgment,the would circumvent the ruletohelped

grant openisjudgmentattack to the relief. The to attackcollateral
it, by proce-in attack bebut the must the remedialinheresif fraud

seeking ques-its the is barred fromvacation. While insuredofdure
by procurement,fraud in thereason of his its bar does nottioning it

obligation only ininsurer, respectassumed tothe who has atoapply
party it,duly privyBut the insurer is a to andobtained.judgment

stranger. right any partyof to contestIt has the defeated theanot
ofis,a Its claim not of avoidance thevalidity judgment. policy,of

liability.properajudgment not one to establish itsthe wasthatbut
proceeding vacated,haveexcept by judgmentdirect to the itAnd

invalidating judgment. plaintiff’sthe Theplead the fraudmay not
judgmentfraud immaterial. Satisfaction of theof the isinnocence

fraud, may profitbeneficiaryher a of the and she nomakewould
by finality judg-fraud But of theby another’s than her own.more

charge producingthe of fraud in it.disposes ofment
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policy unrelatedan avoidance of the torespect to the claim ofIn
liability foroperating release the insurer frombut tojudgmentthe

personthepolicy protect injuredis toaccident, legislativethethe
the act to fur-planinsurance. The ofof his benefit of thefrom loss

protectionand for those to whom heindemnity to the insurednish
chapter 54paramount. purpose“The of ismay liable isbecome

securityoperators per-furnish tomotor-vehicle tosimply to induce
Mutualby negligence.” American &c. Co. v.injured theirsons

374,N. H. 378.Company, 87
was not to affect theexisting, conduct of the insuredInsurance

insured liable. The relationto whom the becameof thoserights
byregulatedthe is the act and is distinctand insurerthembetween

that the insurer and the insured. Theseparate from betweenand
indemnity guarantyis the to answeras a contract of insurer’spolicy

liability policy.insured within the amount of the Thethe actfor
guaranty through maya loss of the matters whichpreventtoseeks

Casualtyas to the insured. is said inpolicy Marylandthe Whatavoid
Martin, ante, 346, respecting effect of athe Massachusettsv.Co.

policy applies equally to one under the local act.indemnity
unqualified provisionin its that conduct of theThe act is insured

himavoiding policy as to shall not avoid it as to those to whomthe
liability. theyfar theconcerned,insured So as are char-he underis

of not a factor.the insured’s conduct avoidance is Notacter of
they by Obtainingpart it,in are unaffected it. a valid andtaking

upon theyagainst liability,the insured the are “en-judgmentfinal
money applied” satisfaction,have the insurance to its astotitled

explicitly states.actthe
part legislatureof the fraudon the to countenance is notAn intent

that the insured’sIt is asserted conduct of avoid-found. fraudulent
judgment-creditor.the benefit of his The assertioninures toance

long judgment stands, chargeas the it meets thetenable. Sois not
plaintiff, holding unimpeachedin it. The anfraud inheresthat

not from the fraud. If the were for-policydoes benefitjudgment,
affecting validityher for a matter of avoidance not theas tofeited

throughwould be an innocent theshe sufferer lossjudgment,of the
person’s mayby fairlya third act. It therefore be saidof insurance

protects against promotesfraudlegislation rather than orthethat
injustice security throughthe of an-it. At least loss ofoverlooks

therebyconduct isindependent obviated. The insurer’sother’s
analogyof the in fulljudgment-creditorto the insured isobligation

policiesby mortgageefire insurance in athat created favor ofwith
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property providethey bythe insured when that their forfeitureof
mortgagorof acts and defaults adverselyreason of the shall not

mortgagee.theaffect
having liabilityinsurer, plaintiff,The assumed a to notthe has

discharged therefrom. By insurance, uponforce of the act thebeen
occurrence of the event thethe for which insured became liable to

aher, created direct relation her and thebetween insurer. She
right,in own and in theher not that of insured. The actstands

defining rights relation,andthe duties of the the insurer does busi-
pursuant to them.ness

Exceptions overruled.

J., did sit: theBranch, not others concurred.

)Hillsborough,
2, 1937.March

Koford,Kardasinski v. H.John Olaf Ex’r.


