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finding is deemeddischarge has been made. But theto aher claim
indisputable facts. conduct infrom the Herrequired conclusiona

securitystanding mortgageof as enforceablerecognition of the the
thought toentitled her its dis-knew the facts which sheshewhen

therebyfraud,relinquishment of the claim of and shecharge awas
contesting validity upon Uponthe claim. thisitsherself frombarred

right must therefore fail.to cancellationalso theground
if not aban-of fraud or she hadhad been innocentplaintifftheIf

fraud, questionthe would remainof the defendant’sthe claimdoned
gain anor the defendantloss or detrimentshe would sufferwhether

mortgage.advantage by enforcement of theunjustifiedandundue
appears,mortgaged for all thatproperty,thecancelled,it wereIf

Maine,legal upon the note.subject to seizure in an actionbewould
equitableorproof of an actionable90, 95, 96. WithoutSt., cc.Rev.

mortgage obtained, cancella-by which the wasthe fraudofcharacter
may be ordered.nottion

questions im-other becomereachedof the conclusionsBy reason
material.

Bill dismissed.
All concurred.

Merrimack,
4,May 1937.

Ruby Railroad.v. and MaineCarbone, Adm’x BostonH.

Adm’x v. Same.Dion,Alice
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(Mr. orally),I. Duncan forUpton Laurence DuncanRobert W. and
plaintiffthe Carbone.

Murchie, (Mr. orally),Alexander Murchie forMurchie & Blandin
plaintiff Dion.the

(Mr.Demond, Sulloway, Piper orally),& Jones JonesWoodworth,
for the defendant.

seasonablyBranch, The moved for nonsuits andJ. defendant
in cases. motions were denied and thedirected verdicts both These

argued:exceptions it isexcepted. supportIn of these nowdefendant
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That was jury1. “there no from which the reasonablyevidence could
the negligent”;have found that defendant was 2. “plaintiffThat the

negligent argumentsDion was as a matter of law.” Both of these
merit.are without

happened May 25, 1934,The accident at about inpasthalf nine
evening, grade crossing cityupon Concord,the a in ofthe where a

highway known as Sewall’sFalls Road crosses the defendant’s tracks.
bywere aThe decedents killed collision between an automobile in

they riding of thewhich were and one defendant’s trains. The auto-
bymobile was owned and the Dion,driven decedent and the decedent

passengerCarbone was a therein.
ordinary country high-Under conditions Sewall’s Falls Road is a

way carrying light Fora traffic. three weeks accidént,before the
however, all the traffic of the Daniel Webster oneHighway, of the

State,lines ofmain trunk the had been diverted over this road on
result,of veryaccount construction work. As a the travel became

heavy. According to lived nearby,one witness who “there were
eight to ten times as traffic as was previous,”much there and the

that, average,witness estimated on ansame three or four cars a
passedminute over this road.
crossing protection except warningThe was forwithout the usual

sign height, edge highwaysome fifteen feet in at thelocated of the
eighteen track, indicatingfeet disk sign,about east of the and a the

of a on south theproximity railroad, highwaythe side of about three
twenty-seven crossing.hundred and feet west theof The view of

the railroad track to a approachingavailable traveler from the west
by upwas obstructed trees and a stone to a pointwall within one

eighty-six crossing. point pos-hundred and feet of the At it wasthis
upto track,sible see seven hundred the and the of thefeet extent view

as crossingincreased the from the The weather,distance decreased.
the the accident, rainy, atmosphericat time of was the conditions

misty mightas foggy,were described and and it thatbe found the
visibility poor.was

question approached crossingThe inautomobile the from the west
following bywas operated Connolly,and a motor one whotruck was

crossing.withfamiliar the road and with the thatHe testified he
approached crossing speed less,the at a of fifteen miles an hour or
slowing crossing.down to seven an hour asmiles he reached the As
Connolly approached crossing,the he did hear or thenot see defend-

train,ant’s approaching north,which was from the he wasuntil on
crossing. headlightthe At that time of thehe the locomo-observed
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globe,”like theyellowhe “looked a and as rear wheelswhich saidtive
a ofcrossingwent over the he heard short blast a whistle.the truckof

riding thewitness, upon truck,was testified that heAnother who
warning mightthe beapproachingother of train. It foundnoheard

ridingin the decedents were followed thethe automobile whichthat
speed veryupon crossingabout same and was struck thetruck at the
passed.hadafter the trucksoon

According testimony employees,to the defendant’s trainthe of the
pertraveling speed forty-five hour,of miles which was theat awas

point byatspeed permitted this the defendant’s rules.maximum
weight, speedtestimony, perhapsalso of doubtful that theThere was

changemilesfifty-five per hour. There had been nothe train wasof
ofgoverning speedor the at thein rules orders trains Sewall’sthe

crossing thethe detour had been established and automo-Falls after
thatover road.bile traffic routed

subject plaintiffs’jury, to the ex-trial instructed theThe court
it couldthat was no evidence from which be foundception, there

give statutory warning signals byfailed to thethat the defendant
crossing.the If itapproachedand bell the train be as-whistle as

itruling correct, plainwas we think neverthelessthat this wassumed
asabove, questionset forth a to thethat, under the circumstances

special crossing presented forfor at this was the de-protectionneed
givenof of such atjury. protectionthe “The need atermination

crossing depends specialthe withupon features and facts connected
travel,character of the extent of train move-it. The amount and

it, speed trains,operation,over control and of the the char-ments the
special. . .highway anyof the and other unusual oracter features

pertinent bearing, problem. words,all enter into the In otherof
by thespecial protection specialreasonable need of is to be determined

dangers crossing Railroad,of the considered.” v.and unusual Stocker
401,N. H.83 405.

clearly knowledge in­chargeableThe defendant was with of the
crossing.in traffic factcrease over this The that this condition had

itself,existed for before in be sufficientwould,three weeks the accident
justify evidence, however,to such an inference. wasThere further

crew,of athat at least two members train the fireman and brake­the
man, knowledgehad the was the knowl­change,observed and their
edge Railroad, 246, 256;of the Lovettdefendant. Smith v. 87 N. H.

Railway, 345,v. 85 fit toN. 349. If the defendant saw run itsH.
crossing carrying heavy described,trains over a inthe traffic above

speednight, regard conditions,the and at a ofwithout to weather
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per hour, jury say ordinaryit was for toforty-five miles the whether
require provision warningnot for aprudence would more effective

thanapproach byof trains was furnished the and bellthe whistleof
supra;v. Railroad, Railroad,locomotive. Stocker Jones v.of the

N. H.73; Hustis,H. v. 79 446.83 N. Collins
incidentally disposes exceptionsof the defendant’sThis conclusion
requests inclusive,of its forto instructions numbered 26-31the denial

crossing protec-to issue ofhad reference the additionalall of which
tion.

guiltycontention that the decedent Dion was ofThe defendant’s
contributory negligence law, equallyas a ofmatter is untenable. The

uponthis P.proof upon L.,issue rested the defendant.burden of
occupantsthe of the in theSince all car were killed acci-328,c. s. 13.

testifyable to whether he looked ordent, no witness was listened
crossing, testimonydriving onto the but from the as to hisbefore

tracks, mightitapproaching railroad be found thathabitual care when
thatRailroad, supra,v. 78. The most can behe did both. Jones

thatposition apparentlyof the defendant’s is Dion drovesaid in favor
regard warning signalscrossing without to and without ob-onto the

occupantsapproach of the train. The evidence of theserving the
barely escaped earlier,atruck, disaster few seconds thatof the which

warning signals, justifywould a conclusion thatthey no theheard
atphysical conditions the time of the accidentatmospheric and other

of these sounds. If theto the transmission whistlewere unfavorable
might readily bybeen inferred a travelerheard, it have unfamiliarwas

traveling uponthe train was another track ofroad that thewith the
shortlyhad crossed before on the other side of thewhich hedefendant

approaching train in toto see the time avoid theriver. His failure
poorattributable to the ofmay well have been conditionsaccident
followingThe fact that he was avisibility above described. truck
significantmay occupied his attention was also awhich have factor

appraising Railroad,in his conduct. v.to be considered Wentworth 86
251,N. H. 254.

however,aside, unsupport-must be set because of anThe verdict
charge pre-that the defendant had undertaken toprejudicialed and

witnesses, by plaintiffs’production of material made coun-vent the
chargeunder whichduring the trial. Circumstances this wassel

made were as follows.
by dayplaintiffs,called the on the second of theThe first witness

Qua, agent,W. the defendant’s claim who madetrial was Kenneth
investigation question. immediately ap-in Itan of the accident
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matter. Heabout theinformationhe no first-handpeared that had
theengineer and fireman ofif he where thewas then asked knew

knowledge to their whereabouts.were, all asbut disclaimedtrain then
ques-fireman. To thishad last seen theHe then when hewas asked

line ofgroundthe that “thisobjected upontion counseldefendant’s
sub-objection,overruled theprejudicial.” The courtquestioning is

rulinggroundstated the for itsject exception andto the defendant’s
looking for onare informationsuppose“Court: I counselas follows:

they supposeto. Ithey a witness if want thatwhich can summons
right.” uponNo comment theit. That is allpurposeis the of

and,ruling by plaintiff,for either ostensi-was made counselcourt’s
regardlength inthe was examined atbly purpose,for this witness

engine-men bythe movements of the counselknowledgeto his of
by Murchie,Mr.During his how-plaintiffs.for examinationboth

purpose suggested bythe the court wasever, clearly appeared thatit
followingexamination, appears byas theof thepurposenot the real

[by you anyDidexcerpt “Q. Mr. makefrom the record: Murchie]
Guy Mr.request presentof Mr. to be at this trial? Jones: Same

objection. question,That the is it? I don’t see howCourt: isn’t
right, I it ifanything.that to Mr. Murchie: All will waivecomes

youobjection. Q. youis knowthere Now do know—this whetheris
Guy ofyou know Mr. had been ordered to the State—do whether

Massachusetts, jurisdiction during of this trial?out of this the course
Mr.moment—Q. yes or no.Mr. Jones: Just a That can be answered

object absolutely prejudicialthat to defendant.Jones: I to as the
opened Murchie: Ityet.The hasn’t even their case Mr.defense

prejudicial objectit that state-if is the truth. Mr. Jones: I toisn’t
prejudicial and I think it isment as irrelevant to the case. Court:

competent. may Qua. A. Mr. Jones: Ianswer,You Mr. No.
exception. Q.like an knowCertainly.would Court: You don’t

way? No,A. sir.”either
engine-men havingNo toinformation as the whereabouts of the

witness, of his di-defendant,been obtained from this the at the close
followingrect I allexamination, made the motion: “Mr. Jones: move

testimony anythis plaintiffsbe stricken out. The have not foun-laid
any inad-prejudicialdation for such evidence and the evidence is and
Mr. positionmissible. Murchie: We will be in a to establish before

day subpoena Guythe is over that we have tried Mr. at his hometo
duringin pastWoodsville the week and the has not been ablesheriff

case, mayfind him into at his home It is in the itWoodsville. Court:
MyMr. Jones: exceptionstand. Yes.”is saved? Court:
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Subsequently the defendant’s was as amaster mechanic called
by subjectplaintiffs and, exception,the thewitness to defendant’s

present employment engineer. Duringas to the of theexamined
followingof testimony, proceedings place:the course his the took

GuyMr.“Q. [by Within a week or has Mr.thereaboutsMurchie]
youapplied your lay-off? Subjectto or a Mr.officefor Jones: to the

objection Q. mayexception. right.and Court: Allsame You
any personal Q.A. Not that I of.answer. have Wouldrecord

youra working? Yes,be record in if he is notthere office A. sir.”
Reinhart, deputy sheriff, byRoscoe S. a thecalled as a witness

Thursdayplaintiffs, Mondaytestified that on the on thebefore which
commenced, plaintiffs’ placed subpoenatrial counsel in ahis hands

requiringengineer, appear give depositionfor the him to and his on
following Saturday morning;the that time and Tues-between that

day uponday, testified, gone Guy’swhich he housethe he had to Mr.
four times but had been unable to him. thatfind He also testified

Tuesday morningupon subpoenahe a for appearhad the fireman to
trial;atas a witness the that he went 8:30to the latter’s house about

morningin was tothe but unable find him.
Upon Wednesday morning engineer producedthe and fireman were

by the followingas witnesses defendant and werethe statements
bymade counsel: “Mr. If I inplease,Jones: the have hereCourt

morningcourt this two of en-crew, Guy,members the train Mr. the
Mr.gineer, Webb,and fireman, yesterday,the whom we outfound

stand, tryingwhen the witness was on the that the sheriff had been
by subpoena, theyto reach and morn-presentare here in thisCourt
Iing, like plaintiffand would to ask to ifagree,counsel for the not

prove it,I will plaintiff producethat counsel for the never asked us to
any of trainmembers the here at trial. Mr. Murchie: I cancrew the
speak myself.for We to them,tried all. Mr.summons that is

plaintiffJones: Counsel for the never asked counsel for the defendant
anyproduceto of the train men. Mr. Murchie: atNot least as far

I I beingas am concerned. relied on their summonsed.”
engineer, havingThereafter the bybeen called to the stand the

plaintiff, was examined “Q. [by Upton]as Mr.follows: You came into
today? Yes, Q.Concord A. sir. From where? A. From Boston.

Q. long youHow have stoppingbeen in Boston? Mr. JustJones:
moment,a if please, objectthe Court I to that. Court: I don’t see

anythingas it has to do Mr.case, Upton. Upton:with the Mr.
Under the circumstances, tryingwe have been to locate this witness.
Court: He is Mr. Upton:here. That sufficient? Court: It seems to
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you Upton:Mr.thing if want him.importantis the mostme that
him theWhy youdon’t ask him aboutCourt:I on the stand.put

Upton: MayMr. I have an ex-youthen if want to know.accident
Q.Court: Whento of the evidence? Yes.the exclusionception

night.”here? A. Lastget to comeyou worddid
plaintiffs’ charge that “Mr.the made thefact that counselThe

of out of thisto the Massachusettshad been ordered StateGuy
questionof trial” in the form of ajurisdiction during the course this

byoperation of the that a statementit from the rulenot savedid
ordinarilyevidence,there is no isof facts of whichmaterialcounsel

findingis that it did not render theerror, unless there areversible
sought “Innot to obtain.plaintiffsthe haveunfair whichtrial

N. H.Railway, 596,H. Baldwin584,Co. 69 N. v. 64v.Pearson Beef
H. fact the incom-Co., 404,67 N. the thatMfg.Demars v. Glenand

questions witnesses,toin the of whichpetent statements were form
answer, rule,not alter thepermitted to didwitnesses were notthe

finding not affectedthough in latter a that the verdict wasthe case
Railroad, 70 H.thereby Story v. N.preventto a new trial.”sufficed

364, 374.
charge by theto this evidenceattemptsThe of sustaincounsel

Clearly thatcompletein failure. the factset forth resultedabove
sheriff, space days,within a of made four unsuccessfuldeputya six

house,his furnishes noattempts engineerto a atfind locomotive
employer had ordered him outbasis for a conclusion that hisrational

jurisdiction process. prejudicialto The na-escapeof service ofthe
charge requireto comment. Counselof such a is too obviousture

having tomaking charge, failed sustainperilat their in the andacted
by escape conse-position evidence,their relevant cannot the usual

quences.
remainingquestions bytheSince some of raised the defendant’s

exceptions may they been considered.trial,arise at another have
together,exceptionThe to these cases be triedthe order that two
authoritypresents discretionaryquestionno Thesubstantial of law.
Company,of court make an is Kenalos v.the to such order clear.

H. Pre-426;81 N. N. H. It was for theCompany,Genestv. 75 365.
siding bejusticeJustice to decide whether and convenience would

by byprocedure. upon point,served this His this sustaineddecision
convenience,obvious of is not here.considerations reviewable

subsidiary torulings plaintiff permittedThe that shouldeach be
argu-an opening statement, witnesses,make and make anexamine
jointto the forjury uponment all same as orderstood the basis the



20

althoughtrial, preventand the efforts of the court to double examina-
wholly successful, sayof wastion witnesses not we cannot as a matter
therebythat trialof law the was rendered unfair.

excepted testimony expertplaintiffs’The defendant to the of the
varyingin stoppedas to the distances which the train could be at

speeds forty-fivethan per upon groundless miles hour the that it
anyto in exceptionswas not relevant issue the case. These must be

plaintiffs throughout speedoverruled. The the trial that theclaimed
of the train was excessive under the circumstances and that rules or

requiring crossingspeedorders reduced at this should have been
by tendingadopted the defendant. As to establish the soundness of

proper probable regula-this claim it was to show the of suchefficacy
by proving engineer greatertions that an a over his trainhas control

higherspeeds Furthermore, plaintiffsat low at ones. the con-than
sistently throughout byengineer, promptclaimed the trial that the

mightaction, have the have discov-averted accident after he should
peril speedered the of the decedents if the of the train had not been

great. clearlyThe uponso evidence was material this issue.
testimony concluded,After the of expertthe had been the defend-

upon groundant moved that it all be record,stricken from the the
uponthat his admissions hiscross-examination demonstrated lack

qualifications.of an expert’s properlyThis motion was denied.
engineer many years’ experience.The witness was an of From this

experience it was reasonable to conclude that he moreknew about
the action air stoppingof brakes their effect in trains thanand the
jury might,did. It therefore, knowledgebe found that his would
probably aid them in the search for truth. This was the test of its
admissibility. Paquette 290;Company, 288,v. 79 N. H. v.State
Killeen, qualification79 N. H. 201, expert202. Additional as an

inwas found the fact supplemented experi-that the witness had his
by reading gaveence standard text books which the result of actual
in stoppingtests trains. figures speedThe fact that he took his as to

and distances from these books and would have been unable to make
necessary bythe calculations the use of scientific formulae without
books,the testimonydid not render his Dole v.inadmissible. John-

son, 50 N. H. 452, 459; Wood, TestimonyState v. 53 N. H. 484.
uponbased statistics infound standard authorities is admissible.

Piper v. Railroad, H. 228,75 N. 233.
The requesteddefendant charge jurythe court to the that it “can-

not be found liable in this case under the last clear chance doctrine.”
Such an instruction meaningless jurywould have been to the without
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liabilityissue under that doctrinesince the ofgreat andelaboration
thecomplaincannot ofthem, the defendantsubmitted towas not

request.of thisdenial
likelyargued by seemquestions the defendantof the otherNone

therefore,opinion regarding is,themnoat trial andto anotherarise
expressed.

trial.New
concurred.All

Merrimack,
4,May 1937.

LifeYork Insurance Co.New

v.

Commissioner, a.Sullivan, Insurance &E.John


