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in regard to of in reference tothe conduct Miss Borneman was that
speedthe of the car.

questions presented by remaining exceptionsplaintiffs’The the
therefore,do seem tolikely not,not arise at another trial and have

been considered.

trial.New

All concurred.

Merrimack,
1,June 1937.

Wilbur W. Hutchins

v.

John Hancock Mutual Life Co. a.Insurance &
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Upton (Mr.King, John H. Sanders and Robert W. SandersPeter J.
orally), plaintiff.for the

Piper Jones, and James B.Woodworth,Sulbway, & God-Demand,
(Mr. Godfreyorally), for the defendant.frey

liabilityjurisdictions im-Woodbury, In several American isJ.
operationemployee’snegligent of his ownupon a master for hisposed

negligenttheappearsit that at the time of act thewhenautomobile
expressusing consent, implied,car the or ofemployee was his with

doingwas his master’s and act-master and that he then businessthe
ofscope employment.of his For a collection author-ing within the

court, however, in the recentsee A. L. R. 739. This wellities 57
N. H.opinion McCarthy Souther, 29,in the case v. 83ofconsidered

that,In that case we heldto follow the above authorities.declined
theforegoing facts, appearto the it must that master hadin addition

employee management operationto of hishis as the andofcontrol
liability uponmay imposedbe the master under the doc-beforecar

superior.respondeatoftrine
not the time when the acci-disputedat bar it is that atIn the case

usingwas his own car hisAnderson with master’sdent occurred
acquiescence upon his business and that heknowledge and master’s

acting scope employment.of his The sole andwithin thewas then
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is inwhether or not there evidence the recordinquiry isdecisive
thejury could find that at the time of accident Ander-awhichfrom

toas the manner in whichsubject to the defendant’s controlson was
his car.drivehe should

respectincontends that control over Anderson thisplaintiffThe
appears employment bywhen his thebecause it thatinferredcan be

managerial officers knew Andersonbegan, its local thatdefendant
theyhishe in workproposedwhich to use and thata carowned

laysplaintiff uponit. The also stress thein such use ofacquiesced
that after the accident one of those officerstestimony to the effect

coveringfor his use in hispersonal car to Andersonhis ownloaned
territory effectivelynot with-the could be coveredterritory and that

conflictingis toan automobile. The evidence asuse oftheout
by apossession of a car Anderson was conditionor not thewhether

emphasizes greatplaintiffThe also the detailemployment.hisof
preciseand did dictate to Anderson thedefendant couldwhich thein

by makingemployed him in his collections and sell-to bemethods
clearlyof life This evidence is sufficientpolicies insurance.ing new

bythe the citedcase within rule established authoritiesbring theto
opinionof this but we fail to how it indicates thatbeginning seetheat

tell how shouldcould Anderson he drive.the defendant
hand, appears that “owned the car andit Andersonthe otherOn

possession. appears,So as his con-to its exclusive farentitledwas
gave right anyemployer no of direction foremployment hisoftract

by hisothers, he to maintain and run it ascar and wasof theuse
expenses implied rightThe made for noaffair. allowancepersonal
respect toliability employer’s parton the in its maintenancenoand

employer to . .authorityNo for the direct .operation. [An-and
run the is to be inferred from the betweenhow to car relationsderson]

.employer chargehad no or ..them, the more control overand [An-
transportation than if the travel hadmeans and manner ofderson’s]

assignemployer mightthe the routes andby train. Whilebeen
might. howtrips car,. . with the it not directfortimes [Anderson’s]

managed.should be made or how car should be Thetrips thethe
having ifright presentno to . . . in theemployer, direct [Anderson]

car, way it runran and used the is not liable for the was andway he
only in itsthe car was run was its affair the sense ofHowused.

in-proper operation,in the from and thatresults obtainedinterest
say way itrighta run it or in whatwas no evidence of to toterest

Souther,McCarthyas operation.”be run to the details of v.should
supra, 38.
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quotation denying recoveryThe above the forreasonssummarizes
against in appears,the master the case which it and the wordsin are
fully applicable theyas to the in the instant as were tofacts case

theyin the case in whichthe facts were used. It that thefollows
properly granted.for a wasmotion nonsuitdefendant’s

rightAs admission that thean defendant retained the to direct
employees plaintiffor ofcontrol class offered evi-theits Anderson’s

policyto the effect that had ofdence defendant a lia-takenthe out
bility covering liability arisingits operation byout ofinsurance the

employees policyof their cars and inown was force atthat thisits
the provethe time of He also offered to that ofaccident. notice the

given by liabilityhad the defendant to itsbeen insurer andaccident
the defence of this case inundertaken, partthat had at least,been

by bythat This evidence was received theinsurer. cham-court in
jury. appearbers in the of the It does not use, any,absence ifwhat

passingin upon nonsuit,court of the for butthe thismade motionit
in opinion incompetent.is because our the evidence isimmaterial

appears to authority countryWhile be some inthere favorin this
admissibilityof the of sort, (Perkinsof this v. Rice,evidence 187

28; 615;v. Hill, Barg Bousfield,Mass. 60 Wash. v.Robinson 65 Minn.
355; Company,Davis v. 74; Timreck,180 N. C. Brower v. 66 Kan.
770), authoritythere is Wigmore, Evidence, (2dalso contra. 1 ed.),

282; (a)s. Supplementand s. 282 the 1934 to above text,in andthe
purin opinioncases cited the Innotes. the authorities cited last

bysupportedabove the better reason.are
say injuryTo that one is for an stepsliable because he has taken

protect mighthimself in case found to be beghe liable is toto be the
question. fail purchase policyWe to how the of a of liabilitysee

any logical bearing legal liabilitycan on the ofinsurance thehave
insured.

respectThe in to insurance the atcase isin barsituation analo-
gous bythe situation considered this in theto recent case ofcourt

Company,v. N. In that case we heldChristie 87 H. 236. that no
culpabilityinference of could be drawn from the fact that de-the

promptly investigated an accident. see no reason whyfendant We
an inference purchasecould be drawn from the ofsuch insurance
it investigationcould not be an ofwhen from the facts.drawn

Exception overruled.
All concurred.


