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improvementstooccupy for life and makepremiseshusband to the
inexpense lightare to be reador at the defendant’s the ofrebuild

564,N. H.Taylor,Borchersv. 83 567.circumstances.these
to the effect that the chairman ofis some evidence theThere de-

signed agreementwho theof directors for thefendant’s board de-
purchasea contract ofauthority sale,had no to executefendant and

authorization not raised atquestion trial,the of was thebut since
Lemay,upon now. Gosselinv. 85 N. H. 13,it cannot be relied 18.

Judgment plaintiff $11,095.88.thefor for

Woodbury, theJJ.,Branch and did not sit: others concurred.

Sullivan,
1, 1937.June

QuimbyFred S. v.Crossman Romeo A. a.&
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orally), plaintiff.the(by and forHurd briefHenry N.

orally),Leahy and the defendants.(by brief forH.John

15, 1930, Crossman,theApril plaintiff, Fred S.OnMarble, J.
inBlock, called,Crossmanthe soMorris Nassau Clare-conveyed to

power-of-sale mortgagea of theMay 1 Nassau executedmont. On
given partto secure an installment note inCrossmantopremises

havingprice. payfailed to thepurchase Nassautheofpayment
mortgage.proceeded to foreclose theinstallment, plaintiffthefirst

againstbrought an action Crossman for covenantNassauThereupon
to parttown of Claremont claimed titlethat the aallegingbroken,

to freehad covenanted be clearwhich Crossman andpremises,theof
by equityin prayingwas followed bill thatThis aincumbrances.of

proceedingfrom with hisenjoined foreclosurefurtherbeCrossman
the action atof law.during pendencythe

ongrantedwas condition that fur-of bill NassautheprayerThe
$1,000 indemnify for anyof to Crossman lossthein sumbondnish a

by injunc-of themight reason of the issuancesustainhedamageor
litigationinthat ... the event was notwas ordered“ittion, and

again . . .to furnish another bondMay 1, 1931, Nassau wasbyended
every succeedingthe for November 1$1,000 and samesum ofin the

longthe fell as thewhen installments asMay due]1 dates[theand
order,to this Nassau fourin Pursuant filedCourt.”remainedcase

byandhimself thesigned by principalas defendantsbonds, each
sureties.Rossiter asQuimby and

bill, “wasa which14, 1932, Nassau filed second intendedMayOn
thea of”by parties to be continuation formertheunderstoodand

asthe of Claremont a Aof town defendant.inclusionthebill with
with theand new bond sameinjunction was ordered atemporary

stipulated$4,000. In bond it wasof thisin the sumfiledsureties
thereof, bonds should become nullfiling previoustheon thethat,

upon holdingNassau’s Cross-was conditionedThe bondvoid.and
bymay failure of said“for loss that occur Nassauallharmlessman

mortgageon the said note and fornow due dam-pay the amountsto
anyfor of in-injunction or continuation saidby saidages sustained

by originalsaid Nassau.” The billmay procuredbethatjunction
May 31, 1932.onequity was dismissedin

bankruptcy,intopetitionedwas onandEarly in 1933 Nassau
appointedQuimby was ofFebruary 1933, defendant trustee7, the

againstno of the andproof estate,filed claimCrossmanhis estate.
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1933, agreementinto with NassauMay 31, entered a writtenon
toagainst werewhereby proceedings” pendingthen Crossman“all

restraining andinjunctions“all or orders” vacateddismissed andbe
broughtagreed no were to beIt was further that actionsdissolved.

disputesof or dif-against Nassau on “theirby Crossman account
. . .purchase of Blockto the the Crossmanwith referenceferences

by Cross-of same him Fred S.by Morris Nassau and the sale the to
againstmaysuch as S. Crossman haveman; except remedies Fred

indemnity ... on which Romeoon certain bonds forMorris Nassau
In accordanceQuimby J. Rossiter are sureties.”A. and Edward

reconveyed the Crossmanagreement premises towith this Nassau
equity.inhis second billby quitclaim deed and dismissed

consentingby tocontention that CrossmanIt is the defendant’s
bond cannotrightsthis bill under the anddismissal of waived histhe

presentmaintain the action.therefore
voluntary“The dis-general rule as follows:The has been stated

obtaining inter-injunction by plaintiff, after anmissal of suit thean
regarded judiciallocutory giving bond,a is as such ainjunction and

controversy such of the condi-of the and as a breachdetermination
.upon the . . But whererightto warrant a of action bond.tion as

by plaintiff is with thevoluntary injunctionof an thethe dissolution
rights bond anddefendant, his under theconsent of the he waives

upon groundtheuponmaintain an the bondcan not afterward action
High, Injunctions2injunction wrongfully granted.”the wasthat

ed.), hand, no of waiver can(4th s. 1649a. the other inferenceOn
“rightscase,in of actionproperly where, presentbe drawn as the all

“expresslydamages by injunction” beenby reason of caused the have
onv. Mulvane, 497,Tullock 184 U. S. 509. Authoritiessaved.”
v.subject in ofthe are and the case Janssencollected discussed

Shown, (2d)53 R. C. L.Fed. 608. See also 14 475.
and refereepoint fact, however, indicates,In of the theevidence

granted in with the secondfound, injunctionhas that the connection
parties but ex-equity agreementin was thebybill not dissolved of

thanpired by February 13, 1933,of morethe terms the order itself on
Undermaking agreement question.inthree months before the of the

might argued failurethese circumstances it well be that Nassau’s
during months to for and continuancethose ask the reinstatement

rightinjunction hisvoluntary relinquishmentthe ofof constituted a
wrongfully issued.injunctionthereto and an admission that the was

question plain-determined,That need in view of thehowever,not be
“nothingexpress findingtiff’s reservation of remedies and the that
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litigationinby Nassau” of theany justifyestablished “to thewas
original injunction.granting” of the'

required pursueplaintiff anyThe was not to of his againstremedies
requestedif the defendants to so;Nassau even had do norhim was

againstobliged proveto claim bankrupthis Nassau's estate.he
Bank, 253,Morrison 65 N. H.v. 280. Moreover the defendant

Quimby fullyof thatas trustee estate “was informed as to waswhat
going on” he nor any stepsand neither the Rossiter “tookdefendant

damages (thesee” that was filed.the claim The amount of whichto
dispute) penalis not in exceed the of by nearly $600,sum bondthe

paid by smalland the dividend the estate was so that the defendants
prejudiced any degree bynot incould been tohave “the omission

bankruptcyin thepresent proceedings.”the claim
that the equityThe referee ruled dismissal of the second inbill

partiesboth“by agreement consultingof without the sureties” re-
liability injunctionthe sureties from “on of the grantedlieved account

notwithstandingin case the stipu-that reservations contained in the
May 31,of 1933.” He further ruled that operationthe thelation of

injunction in first bill “effectively bythe was terminated the volun-
tary givencase”dismissal of the and that the inbonds therein were
force, appearit not approved pro-since did that the court had the

renderingvision in the bondfour-thousand-dollar the former bonds
null and void.

onlyThis was error. The reasonable conclusion be fromto drawn
reportedthe documents themselves and from the allfacts is that

parties that the first billunderstood was be theto dismissed and that
infiled with was to supersedeconnection the new billbond the bonds

previously given. It however,is unnecessary, reportto recommit the
general findingsince the that the aredefendants indebted to the

plaintiff in of $4,000the sum follows aas matter of law thefrom
special Riley Farnum,Seefacts found. v. 62 N. H. 42, 44; Eastern

Ekdahl,&c. Co. v. 84 N. H. 339,Electric 340.

Judgment plaintiff.thefor
All concurred.


