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Arthur (by brief), plaintiff.E. Sewall and Thomas L. Cleaton for the

Cooper (byHall brief),& for the defendants.
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byproperty plaintiffI. was leased the and wasAllen, TheC. J.
During the term of the lease the lessor lostsubject mortgage.to a
through a foreclosure sale under the mort-propertyto theall title

assigned rightsthe lessor his and interestPrior to the salegage.
party security for At ofto a third as a debt. the timein the lease

unpaid. upAllremained rent to the time of thesale the debtthe
mortgagee bought propertypaid. The the at theassignment was

immediately agreementafterwards made an ofsale, andforeclosure
lessees.with one of thesale

Anyplaintiff’s claim for rent isfacts the unfounded.Under these
inaccruing assignmentafter the of his interest the leaseunpaid rent

subjectassignee,of the foreclosure sale is owed to theand dateto the'
mortgagee part plain-to of it. Theclaim of the somepossibleto a

assignee unpaidexceeds the amount of rent whichtiff’s debt to the
assignment.theafteraccrued

obligation payto rent under the lease terminated when theThe
byownership paramountwas lost a title. The lessee wholessor’s

inpurchaser sale,from the at the foreclosurebought propertythe
dispute inparamount title, did not or act denial of theyielding to the

title, although possession.he was not evicted from his Nashualessor’s
findingH.Company, 74 N. 511. No was made that the&c. Co. v.

purchaserthe commenced before the foreclosurenegotiations with
any understandingthe time of the sale be-or that at there wassale

purchaser acquire prop-and the lessee for the latter to thetween the
erty. partyIt follows that the claim that the lessee was a in inter-

purchaserwith the at the sale at the time of it must fail.est
damages throughplaintiffII. The claims for loss of his title the

assignmentfailure after the of the lease to observe itsdefendants’
relating application paymentsto the of rent toprovision meet the

principal mortgage provisionand on the debt. is inof interest The
agreedlanguage: pay-“... it is that . . .this shall make[the lessees]

mortgage any pay-. .. as same fallments on due and and all[the]
paymentsmade shall be credited on rent . . ..”ments so

provision designedis construed to be to inThe secure the lessees
possession property. By having right applyof the totheir the the

requirements mortgage theyrent to meet the of the debt obtained
against possessoryloss of their inprotection property.interest the

lessor, assumed, possessionThe it is covenanted for their lawful of
property during term, right payits andthe their to rent to the mort-

gagee helped possession. nothingto thatsecure There is to indicate
anyit difference tothat made real the lessor whether he received all
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payments mortgagemade due onrent and himself the the debtthe
they apaymentsmade the as credit on the rent. Theor whether

arrangements byto lessor was the convenientonly benefit the which
inagent making payments.act as his thelessees were tothe

“may”ofword “shall” instead is inconclusive. InThe use of the
in it“The cases which is held thatstatutes,to these wordsrespect

may] regarded numerous,be as convertible,should areand[shall
learning.they it, however,much The sum of is thatcontainand

meaning alwaysisof these words not conclusive as to thenaturalthe
theyin are employed,of which and that onestatutesconstruction

having meaningthe usual ofregarded as the other whenbeshould
give languageeffect to other of orrequired to the statute toisthat

legislature purpose may appearthe as thatcarry purposethe ofout
of the statute under construction.” State v.generala viewfrom

reasoning equally pertinent5. The is in the con-Budd, St., 1,65 Oh.
writings.private meaningotherof contracts and Whatstruction

by language used, inquiryis theconveyed the with reference tois
public meaningacts. The literal of wordsas to oras wellthem

therebyapparent intention is defeated.adoptednot whenphrases is
althoughdifferent, meaning, theyunusualthey susceptible of aareIf

accomplish writing.the ofpurposeto disclosed thethus to be readare
legalmortgageethe thus inof rent to was the sameNon-payment

Damages paying moneythe for notnon-payment to lessor.aseffect
moneyowing due,are limited to the thus withplaintiffaanddue

(9th1410; Sedgwick, Damages,s.Williston, Contracts,interest.
agreement being463. The no more than a622b;s. 8 R. C. L.ed.),

moneyparta of rent theright payof to the towards dis-reservation
mortgage obligations, liabilityis no forthere omissioncharge of the
right.theto exercise

paymentsprovision requireto of rentthe were construedEven if
partiesis no evidence to indicate that themortgagee, thereto the

naturally contemplate that the lessees wereit in mind or wouldhad
mortgage. Theyto avoid a default of the didresponsibilityunder

mortgage debt, agreementliability for the and the wasassumenot
security indemnity. purposeorgiveto the lessor Itsintendednot

provide dischargeto for the of theprotect lessees, and notto thewas
guarded against,to be but forobligations. Foreclosure waslessor’s

duty to the lessees in theirhis,not for His securetheir, and benefit.
aAny possessoryenforcement of lienpossession was unaffected.

hewhich covenanted would not occur.outcomeby others was an
only agreeingmortgage debt,the but toassumingnotlessees,The
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security inownit, onlyof towards had theirpaymentsmake rent
understandingNoprovision.for theas the occasionconsideration

mortgageonlythe source from which thethe rents wereexisted that
on whichpaid. provision impliedThe no insurancebedebt would

mortgage. It fortifiedmight rely against a default of thethe lessor
to therights and was an incidental conveniencein theirthe lessees

mortgageofits would lead to a thelessor, that breach foreclosurebut
light of the at-contemplated.to be In thefairlya resultwas not

purposeandcircumstances, obligations,the lessor’s own thetendant
to thatprovision it not reasonable for the lessor considerthe wasof

theyifpropertyfor a loss of thewould be accountablethe lessees
propertyloss of is thereforeprovision.observe the The thefailed to

provision for the lawconsequence the breach of the whichnot a of
damages.allows

mayof to debtdamages promise payfor breach a another’sWhile
debt,in theconsequential losses addition to the amount ofinclude

only thatspecialwhen facts exist which showlosses are allowedsuch
reasonably promisethe shouldparties contemplate them ifthe would

prom-promiseof to debt of thepayThe usual cases a abe broken.
purposepromisor promiseethe has of the for theisee are where funds

hishas the debt as own.or assumed
perform-to value ofWhile the value of the lease the lessor was the

by (Williston, Contracts, 1339), yets. hold a de-ance the lessees to
damages mayor follow offendant for unusual which will a breach

by enteringmust into thehim, notified,the contract he be before
indicatingcontract, damages (lb., 1347).of facts such s. No notice

to such has beeneffect here found.
justly upon agent,“But land . .. and theif the owner relies his

through ofsolelyland is lost without his and the faultknowledge,
the . . .agent, agentthe then will liable for of the landbe the value
Wilkins, thelost.” Blood v. 43 la. 565. Here the lessor knew of

mortgagee’s purpose the fore-to foreclose some two months before
sale,closure and it notice the timeis assumed that he had formal of

forplace breach,and of the of nosale. Aware the he made demand
anperformance and took no action to save to makeavert foreclosure

unjustified assignee hisdemand on the to whom had transferredhe
may chargeablethereby necessarilyinterest in the lease. He not be

consequences may notbreach,for failure to avoid the of the but he
successfully thereexpectationclaim that he was into an thatmisled

would be no foreclosure.
If of lessorprovision taken,these views the were not even then the
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damage. At time ofconsequential themade out a case ofhas not
conveyed in exe-equity propertyin had beenhis thethe foreclosure

against him. Thejudgments of other creditorsproceedings oncution
time,that but itexpiredhad not atyear redemptionfor therefrom

nohad there beennot that he would have redeemedappeardoes
givenalthough tomortgage property,on theforeclosure. A second

to secureagainst lessor. It is statedcreditors, was valid thedefeat
undischarged. It wouldin andamount remainsa debt substantial

anypropertyto the loss of thewholly imaginative to attributebe
from which the lessor’spresentedNo isreal loss of value. evidence

onlyany whatever. Theequity may to have had valuebe found
mortgage the liensincludingis that without the foreclosedevidence
aggregate amountsubject in theirpropertyto the was exceededwhich

sale.the of the foreclosurepropertyvalue the had at timethe
As-exceptions is not useful.plaintiff’sto theSpecific reference

erroneous,allthey taken weresuming rulingsthat to which werethe
by trial court.theyet come to the result reachedthe views here taken

regard to thejudgment withoutwere entitled toThe defendants
assigned.reasons there

Judgment affirmed.
All concurred.

Rehearing. plaintiffopinion was filed theforegoingOn After the
rehearing.moved for a

by brief, plaintiff.for theCleaton,L.Arthur E. and ThomasBewail

Cooper by brief, opposed.Hall,&

One of theground for motion is this.Allen, C. One theJ.
mortgagee the latter ac-bought from the afterpropertylessees the

The referee madethrough the foreclosure sale.quired full title to it
in with the mort-partywas a interestfindingno whether this lessee

however, that the evi-plaintiff asserts,gagee before sale. Thethe
the' interest.dence demonstrates

contrary the evidenceupheld. On thepositionThis cannot be
Not until afterinterest existed.onlytends to show that no such

buy.lessee to Ifany made for thewas contractthe foreclosure sale
mortgagee before thehim andnegotiations betweenthere were the

creating obligations on thearrangementthey in nosale, resulted
the owner and noticeinterest to becomepart of The lessee’seither.

privityinpartymake him adid notmortgageeto the of such interest
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mortgagee in purchasethe the latter’s at the foreclosure sale.with
mortgagee’s agentThe referee has found that after the sale the

price finally agreedpayconsulted the lessee and a for the latter to was
only findingfrom no ofupon. The conclusion this is that relations

legal mortgagee ex-equitableor character between lesseeand thea the
libertymortgageeat time of the sale. full to sellisted the The was at

equallyor not to at eitherall,to others sell and the lessee was free
buy say buy.to pricenot or to for what and on what terms he would

unnecessaryIt therefore becomes to consider how far the lessor’s
acknowledgment primaryin subjectthe lease that he owned to the

mortgage estoppellien of bars him from claimingthe the benefit of an
denyon the to his fulllessee title.

presentsplaintiff paymentsThe now of rent toevidence that the
mortgagee requireda dutythe were of the lessees under the lease.

Conceding duty, it was lessor,the owed to the and not to the mort-
gagee. Security in mortgagefor the latter addition to the was not

object assign-requirement,an of the and it not to anwas intended be
of mortgagee. any assumptionment the rent to the Nor was there

by liability mortgage debt, bythe lessees of the lessor’s for whichthe
anythe in inrespect. mortgageedebt became theirs was notThe

contemplation beneficiary it,as a of topaythe direction to the rent
byand claim legal equitable rightcould therefore no or to the rent

provisionvirtue of the direction. The nowas one which secured
anyonein partiesinterest other than the to the lease.

right any time,The lessor had the to andrevoke the direction at
assignedthis rightshe did when he his in certainthe lease to secure

Bycreditors. terms assignmentits the lease withtransferred the
premisesthe it rights,described and .. . .. .“covenants,with all

powers mightdiscretions and therein contained” which the lessor
respect rightswith to property subjectexercise the to thelease,and

of advantagethe lessees. The lessor in positionis no take ofto
paythe mortgagee assignmentorder to rent to the subsequent to the

assignmentwhen in implicationthe obvious that furtherdemanded
of assignment rightsobservance the order cease. ofThe reserved no

mortgageethe grantedto the rent because none had been or created.
arguedIt is that the cases in pointare which hold that a tenant vio-

lating pay againsthis covenant to hisacquiretaxes can no valid title
purchaserlandlord from a property non-paymentat a sale of forthe

argument dischargedof the taxes. The fails since here the lessor
dutythe pay mortgagee.lessees from the further to rent to the

The assignmentfurther contention is of themade that the lessor’s
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pay rentonly partial the lessees’ covenant to createdrent was and
by assign-thewith the lessor unaffecteda direct contractual relation

the rent wastheory to be advanced that becausement. The seems
Such a view mustthe it became due the lessor.paid assignee,not to

rightassigneein theassignmentThe vested the to re-rejected.be
rightpaid.be Until the wasrent until its debt shouldceive the
mightItrent. bedischarged the had no valid claim to thelessor

discharge hasby payment by its No beendischarged or surrender.
discloses, remain liable tofar as the lesseesshown. So the record

during dating fromassignee period thefor rent accrued thethe the
assignee thepaysale. to theassignment to the foreclosure Failure

the didalthough lessor,the lessees’ covenant withrent, a breach of
damageofright in the and no claimlessor,not revest the to the rent

in lessorcase. The reliesby presentedreason of the failure is the
mortgagee of theto the as the cause fore-upon payfailure rent to

sale.closure
assignment operatedof the rent to terminate theAs the lessor’s

estoppelobligation pay mortgagee,it to the no arisestolessees’
paymentupon suchagainst groundon that the lessor reliedthem the

assignment.after the
Former result affirmed.

All concurred.

Hillsborough,
24,June 1937.
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Anglo-American Trust,Investment Inc.


