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Ivory (Mr.C. Eaton Devine& Tobin orally),and Tobin for plain-the
tiff.

Demond, PiperWoodworth,Sulloway, (Mr.& PiperJones orally),
for the defendants.

Woodbury, question presentedJ. The rightsrelates to the of
Conciselythe stated,sureties inter se. it is as follows. Does the en-

ultimatelytire loss upon uponfall the first or the surety,second or
they co-sureties, theyare and, are, rightif does the of contribution

exist between them?
being nothing agreedThere in the statement of facts to indicate
parties petitionthat the to this anyentered into agreement con-

cerning respective obligationstheir toward another,one and the
being uponstatutes of this State subject,silent the rightstheir inter

se by applicationmust be determined the of common-law principles.
rightUnder the common law the of contribution between co-sureties

contract,“does not arise from groundbut rather on the ‘equalitythat
of right equity’.”burden as to a common is Cass v. Stearns, 66
N. H. 301, 302, citing Kent, Ch., Campbellin v. Mesier, 4 Johns. Ch.

Ayeralso, Tilton,334. See v. 42 N. H. 407, right417. This of con-
tribution “is predicated upon equala common and footing of the
parties as between each other.” Lockwood Dickey,v. 83 N. H. 365,

partiesor369. Whether not the hereto are on a “common equaland
footing” depends upon the extent to which obligatedeach is to the
beneficiaries for the default of executor,the questionand this is one

statutory interpretation.of It follows that authorities elsewhere,
except in they expound generalso far as the principles of in-law
volved, arrivingare of little aid in at a solution problemof the pre-
sented.

Both in required bybonds are the form statute, P. L., 299,c.
conditions,s. 13. Their so material,far as here are that the executor

shall according“administer said estate to the laws of State,said
testator;and the will of the Judgerender to said an account of ad-

ministration, upon oath, within year,one and pay and deliver the
rest and residue of the estate which shall be found remaining upon
the account of said personexecutor to such personsor respectively,

byas said Judge, decree, accordinghis to the laws of said State, shall
appoint.”limit and
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Theof these were broken.Upon agreedthe facts all conditions
towhen the failedthe first bond was violated executorcondition of

conditionyear,one and this breach ofrender his account within
discharged.before it wasthat was executed andoccurred after bond

ap­of both bonds were violated when the executorThe conditions
inuse,to own this is soof the estate his andpropriated the assets

before the execu­appropriationof fact that such occurredspite the
may have even the execu­bond and occurred beforetion of the second

con­The for this that the breach was aof reason istion the first.
the fundsbegan first convertedtinuing It when the executorone.

duringlasted, in this thelong case,as theit lasted as conversionand
bondsperiod Under these circumstancesof administration.entire
backheld to relategenerallythe sort here under consideration areof
suchinception beforecontinuing which had theircover breachesto

v.Doud, Rep. 923; Statev. S. W.executed. State 269bonds were
148;Ill. v.87; People,v. 59Berning, Mo.74 ScofieldPinkstaff

Y.N. 565.Churchill, 72
bene-of the to thepayfailure to the balance estateThe executor’s
con-a breach the finalof his final account was ofthe timeficiaries at

ofduring the term of the secondwhich occurredof the bondsdition
onlythe bondhaving at a time when firstoccurredthem. One breach

dischargedbondhaving occurred after that waseffect,in anotherwas
havingand beenforce,in the third breachthe second wasand while

thatthroughout bonds,of both it must followthe termscontinuous
the underliable the unless statuteare to beneficiariesboth sureties

insurety discharged is to construed such afirst was bewhich the
immunity pastofconsequencesfrom theway giveas it absoluteto

devastavits.as well as future
can be so construed. Thatbelieve that the statuteWe do not

upon310) applicationin substance thatstatute, L., providesc.(P.
(s.(s. 4), surety 5),or the the Probate Courtthe executorof either

and, discretion,require filed,bond to be in itsmay permit or a new
surety original responsi-on bond “from all furtherdischarge the the

insuggestion proceedingsno that the thebility” There isthereon.
grantingthatany way irregular, court,in and inProbate wereCourt

andfor, that the first bond “be cancelledrelief asked orderedthe
placethe bond “substituted in of said can-and secondannulled”

reaching statute,This is at least as far thebond.” order ascelled
obviously gave surety degreethe theso, greatestand firstif not more

it was underrelief to which entitled the statute.of
legislaturethe of the to this relief ofHad it been intention make
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is, tosurety complete, empowerthat to the Probate Courtfirstthe
already dischargetoas well asa from liabilities incurredorder release

occurring thereafter, it would seem that the wordit from devastavits
statute. Had thehave been omitted from the“further” would

“discharge responsibility,” mightfrom itphrasethe allstatute used
liabilitysuretyfirst full from allgiveto the freedombe construed

they may place. phrasehave Thefor whenever takenall devastavits
to“further,” givethe word and that wordused, however, includes
discharged suretytaken to mean that thethe must beeffect statute

mightonly devastavits its dis-from such as occur afteris relieved
liabilityby Court. Its for whichcharge the Probate devastavits

byremains unaffected the statute.prior theretooccurred
for thesurety is liable the default of executorThe first therefore

conversion of assets of the estate. Forin his thewhich consisted
insurety, appears opinion,as this isthe earlierthis default second

of It boththe doctrine relation back. follows thatalso liable under
beneficiaries, they equalare inliable to the and liablesureties are

rights of indegree statute does not affect the eitherbecause the
of theregard respect to this devastavit the executor sure-to it. With

equal footing.” They are, therefore,and“uponties a commonare
ofright contribution exists them evenand the betweenco-sureties

by Ayer Tilton,v.though they are bound different instruments.
Casualty Brookhart, 212417;H. New Amsterdam v.407,42 N. Co.

904; seq.994; A. R. 50 C. J. 278 etIowa 76 L.
plaintiffthen, equallymust be divided between theloss,The entire

onlythis sum converteddefendant, and loss includes not theand the
Superiorthereon, costs in of thewith but also the discretioninterest

expenses reasonably United StatesCourt and reasonable incurred.
314,Fidelity Naylor,&c. Co. v. 237 Fed. 323.

perpetratedthat a fraudAlthough it seems evident the executor
his it becomeupon plaintiff when, devastavit,the after he induced to

surety him,a it does not follow that the entire lossfor therefrom
isuponbe defendant. The reason for this that theremust cast the

nothing agreed tendingis in statement of facts to indicate thatthe
any in ofway implicatedthe in that fraudulent actdefendant was

the executor.

discharged.Case
All concurred.


