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Strafford,
7,Dec. 1937.

Hope HeelThe Shoe Co. v. Advance Wood Co.

George Espovich (ofR. and M. Massachusetts),Scammon Walter
(Mr. Espovich plaintiffs.theorally), for

Woodbury, ShinbergChester T. and Jacob and JohnW. A. O’Ma-
honey (both Massachusetts), (Mr. O’Mahoney orally),of for de-the
fendant.

Page, questionJ. It that no isis understood raised as to the
sufficiency findings.of the evidence to sustain the referee’s The

part record,as not made a theevidence to title was of and no conten-
sufficiency any point in proceedings.tion as to its was raised at the

question whether,The real for as a law,decision is matter of the
findings toof the referee establish that title the rested,shoes on

plaintiffsin the Madian19, 1929,November or the Shoe Company.
interpretationThe an the report.decision calls for of referee’s
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following:report to the “Theparts appearThe the besalient of
ownership property againstin thean this asPlaintiff claims absolute

allegesCompany andthe Madian Shoe inmerchandise creditors of
agreement into withentered the Madiansupport of its claim a verbal

agreed... effect that the Plaintiff to advanceCompanyShoe to the
might require,funds he andpayrollMadian and such other ashis

exchange agreementfor angenerally finance in onto his business
plain-toplaceat business the saidpart shiphis to all shoesmade his of

bytoreviewing evidence as advances made theAfter thetiff.”
added: “Mr. MadianCompany,the Madian the refereeplaintiffs to

payrollHope Companyin advanced theeffect that the Shoestates
understanding outputall of the ofthatand merchandise with the

directlyto them. isCompany shippedwould be Thisthe Madian
suppliedplaintiff.” havesupport the of the Wein of contention

the italics.
by plaintiffs,alluding furnished the theAgain financingto the

with factfinancing, coupled the that“Thisreferee said: continual
that four. . the Plaintiff factoutput.entire went to [thealmost the

regarded bywas theproductcent the was sold to othersper of
the ofcredence to statementcontract],a lendsReferee as breach of

agreement alleged,existed asand of Madian that thethe Plaintiff
agreementthe finds that such didin view of these facts Refereeand

Novemberin at the of the attachment ofexist and was existence time
Again supplied.italics are19, 1929.” the

ex-theNext the that the defendant deniesin order referee states
if it has noagreement that, existent,and claimsistence of the

referee, largely“is a ofvalidity. “This,” law,remarked the matter
ques-groundwork legal... towill As a theand be later considered.

and Madian both had knowl-tions,” plaintiffsit found thewas that
being up.madeedge fortythe cases of shoes attached were Athat

shoes, found, upon special order,were notpart of these it was further
being made, by agreementwere thebut “stock shoes” which were

upplaintiffs Madian,and in order to use material on hand.of the
process,in “the checks from Plain-manufacture was theWhile this

Company.”be to Madiantiff continued to mailed the
admittedly in an un-shoes,” continued,“The the “werereferee

ownership. This is material as to fromfinished condition. . . also
legal point generalclaim inview,a of as the Defendant’s is that the

goods purchaserin not in theownership does vest untilunfinished
goods are The referee thatthe finished.” stated the defendant

upon goodsL., 166, 19, 2,relied P. c. s. of the sale of act.Rule
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provisionThis reads follows: “19. Intention. aas Unless differ-
following ascertainingareappears,ent intention the. rules for the

parties propertyintention of the to the time which inas at the the
buyer:goods passis to the .... Rule 2. Non-Deliverable.to

goodsspecificWhere there is a contract to sell and the seller is bound
something goods, purpose puttingdo the them in ato to the for of de-

thingstate, property passliverable the does not until such be done.”
provision appear applyThe ruled that did to toreferee this “not

case, plainlythis as a intention is evident from the conductdifferent
parties throughout covering periodthe theof the entire transaction

pointedof several He also out that there was no contractmonths.”
contrary general agreementspecific goods,to sell these “but on the a

Companythat all Madian were to be sold to theproductsthe of the
thePlaintiff, by previously.” suppliedthe We haveas Refereefound

italics.
report explanation apparentof the am-The was recommitted for

biguity by “shipped”the words and “sold”. Incaused the use of
byreport, the referee found that the wordhis amendment to the

delivery the“sold” was no more than under the terms ofintended
products Companythe Madianagreement, “under which the of

exchangego Hope Companywas to the in for finances furnishedto
by Hope during process Clearly,the the of manufacture.”Company

ordinary contracttherefore, agreementthe was found not to be the
for sale.

only rulingone of law—thatUp pointto this the referee has made
apply. rulingbythe relied on the defendant did not Thisstatute

(not sale,upon finding agreementa that the one for butwas based
bydelivery) goods produced the Madian Com-providedfor that all

that thepany “go” plaintiff. partiesto the Further he foundshould
had an evident” from their conductintention, “plainlywhich was

vesting goods post-that should not bethe of title to the unfinished
they had aponed completion;to the time of their but that in fact

equivalent findingto a“different intention.” This we take to be
plaintiffsin theof intention that title to the materials should remain

goods processthe in should vestand that title to each increment of
plaintiff progressed.in the as fast as the work

rulingImmediately findings singlethe we haveafter the and which
therefore,summarized, following: Referee,“The rules inappears the

and that the title toagainstlaw the contentions of the Defendant
plaintiffsgoodsthe in the Plaintiff.” The counsel for thevested

argued rulinga and thathas that the first clause of that sentence is
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parties.offinding of fact the intent thea as toclause issecondthe
conclu-however, that the sentence statesclear,it wholethinkWe

isfacts, referee now stat-Having already found the thelaw.ofsions
The foundas law. factsconsequence the facts matters ofing the of
haveplaintiffsthe should the wholeparties agreedthe thatthatwere

goodsfactory, and to the unfinishedof the Madian that titleproduct
legal was,Theprogressed.in work resultvest them as theshould

thegoods property plaintiffsofruled,referee that the were theas the
goods of the Madian Com-them as thethe defendant attachedwhen

pany.
agreement alleged,existed as thefindingbefore that theJust

“fair the finance wasremarked it was to assume thatreferee that
moneyforgratuitously, or a the sofurnished without returnnot

merchandise, byadvanced, payrolls,was for debts owedwhether it
Company, purpose.”or for In case ofMadian Shoe whateverthe

findings special necessary togeneral finding, all of facts sustain ita
presumed special findings contrary.indicate theto be unlessare

Company,H. 85;v. 81 N. v. 84 N. H.Spaulding Mayo, Eleftherion
Ahern N.32, 35; Company, presumed,v. 88 H. 287. It is to be

foundtherefore, that the referee that the materials used in manu-
facturing plaintiffswerereplevied bythe furnished the andshoes

property.theirwere
by inparty placedraw owned one areWhere materials the hands

manufacture, productfor and the all toof another is be delivered to
goods, informer, processthe the and finished, dependsthe title to

contractingupon parties. always easythe intention of the It is not
Norman,Dittmar 118 319,to ascertain that intention. v. Mass.

particularly when,That is true in case at bar,323. as the isthere
agreement. The nothingno written record disclosesbefore us to

conclusivelyindicate that it was theintended that manufacturer
supplied.own the fact,should materials That was the however, in

growingthe case last cited and another the same agreement,out of
Burkhardt, 110, uponPowder Co. v. U. relied by97 S. theLaflin &c.

thingThe is true bydefendant. same as to the other case cited the
defendant, Harrison, 105 three,Hauselt v. U. 401. In all partyS. the
advancing the clearlyfunds for nomanufacture was more than a
sales-agent of general findingthe manufacturer. ofThe intention
here made excludes that conclusion.

by uponThe result reached the referee theoryis sustainable the
ofof a bailment raw materials for manufacture. Gleason Beers,v.

(logs59 581 made into lumber); Allen,Vt. to be Johnson v. 70 Conn.
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(grain ground sold);738 to be and First &c. Bank Schween,v. 127
(milkIll. 771 cheese);to be made into butter and Hallock,Sattler v.

(farm produce160 N. Y. 291 pickled); Saunders,to be Schenck v.
Gray (leather13 37 shoes).to be manufactured into It makes no

difference if the paysmanufacturer for the labor. In the case at
bar, plaintiffs appear paidthe to have for the labor. Even where
the bailee for manufacture own,adds materials of his but those fur­

by the principal partnished bailor form the the total,of the bailor
acquires bytitle Snell,accession. Mack v. 140 N. Y. 193. The

brogansbailor of leather to be made into has been held to be the
entitled, immediatelyowner and upon completion brogans,the of the

repossessed property.to be of the Converse,v. 8 Allen 182.Mansfield
unnecessaryThe result makes it plaintiffs’ excep-to consider the

tions to the admission of evidence.
Judgment plaintiffs.thefor

All concurred.

Merrimack,
7,Dec. 1937.

Sarah v.J. Gilman Concord.


