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Hillsborough,
7,Dec. 1937.

Loughlin, Ex’xDoris

v.

Wesley a.A. Johnson &

orally),E.(Mr. plaintiff.Thomas Dolan for the& SullivanSullivan

(Mr. orally),& Blandin AlexanderMurchie, Murchie Murchie for
defendants.the

the recordBranch, J. An examination of indicates that defen-
for directed verdicts should be firstdants’ motions considered.
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Sep-inhappened Tyngsboro, Massachusetts, uponaccidentThe
17, 1933, when the defendant’s automobile was in collisiontember

bywith car The evidenceanother driven one Pasciak. defendants’
the undertended to show that at the time of accident Pasciak was

contrarytheliquor.the influence of No evidence to was introduced
arguedby uponin this theplaintiffthe and the case has been court

deceased,McAuliffe,that was the fact. Mrs. theassumption such
years familymanyhad a friend of the and the solefor been Johnson

object which her re-journey question,the in was undertaken atof
Somerville,herquest, was to her to visit sister in Massachu-enable

Harold, drivingdefendant,the wassetts. At the time of the collision
father, sittingwas seatdefendant, Wesley,and on the frontthe his

theWesley occupiedMrs.beside him. The deceased and Johnson
straight in auponrear the The accident occurred a roadseat of car.

to testi-country district, nearly opposite a residence referred in the
atmacadam of roadmony the Pelletier house. The surface theas

slight grade24 upthe wide. There was apoint of accident was feet
proceeding.in the car wassouth,to the the direction which Johnson

by theentirelyherplaintiff proveto almostThe undertook .case
testimony of the defendants.

following appear.theevidence factsFrom the uncontroverted
athe car when roundedHarold, first other itdefendant,The saw
itslight findably 900 feet At that timecurve which was distant.

andgravelonto shoulderswung of the road theover to the west side
the north at reducedpositionin its course towardthat continued

ap-movement of thespeed. defendant, Wesley,The also saw this
going stoptoinferred that it wasproaching car defendantsand both

They frequentlyhad seen cars comein house.front of the Pelletier
appre-countrya neither of themstopto on the of roads andleft side

Theof car.any danger the movement thehended fromunusual
speed 25 milesits at a ofcar, therefore, proceededJohnson on course

house, andstop at Pelletierper The car did not thehour. other
hisdistant, defendant, Harold,the turnedwhen it 50 feetwas about
thein the center ofgradually positioncar left a abouttoward the to

Haroldof the center. Whenthat its were eastroad, so left wheels
right speedhim aon his atpassinglast the it wassaw other car

per hour, partlyand10 or 15 miles was stillwhich he to beestimated
passedof two cars hadoff the ends thethe macadam. frontAfter

andofpassed out of Harold’s line visionother,each the carPasciak
According to thehe after the collision.againdid not observe it until

sharply to itsdefendant, Wesley, however, it turnedtestimony of the
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the Johnson car withthe side ofand struckspeedincreased itsright,
the road into theacrossit driven backwardsthat wassuch force

thereof.on the east sidebank
jurytheof andthe law Massachusettswas tried underThe case

there could beby side,either thatexceptionwithoutwas instructed
gross negligence,only upon ofsuffering proofverdict for consciousa

support a fornegligence would verdictfinding ordinarya ofbut that
questionThe decisiveof the decedent.damages resulting in death

theretherefore whetherthe defendants isby motions ofraised the
ordinary negligence.finding ofsupport aevidence towas

immediate cause ofplainit is that theforegoing recitalFrom the
driving Pasciak, particularly hisofthe drunkenthe accident was
opposite Johnson car. Haroldright when theto thesudden turn

apprehendno reason tohis condition hadbeing ignorant ofJohnson
henot, therefore, be found thatIt couldpart.on hissuch conduct

againstprecautions unexpect-suchfailing to takenegligent inwas
(Flynn Gordon,v. 86other driverparton the of theconductable

339),Y. and unless hePalsgraf Railroad,v. 248 N.198, 201;H.N.
creating the situation which made thenegligent inotherwisewas

responsibility forcharged with thepossible he cannot becollision
accident.

arguedgrounds upon which it issuggests a number ofplaintiffThe
negligentto be as fol-mightJohnson have been foundthat Harold

stop occurred, (2)the accident(1) because he did not beforelows:
horn, (3) speed illegalhis washe did not blow his becausebecause

(4) he did not turn further to the left beforeexcessive, becauseand
(5) he did not continue to observe the coursecollision,the because

passedother car after the front ends of the two machines hadof the
support anyThe no to of theseeach other. evidence furnishes claims.

stoppedThe answer to the claim that Harold Johnson should have
he car on side of thehis car after saw the Pasciak the west road is to

reasonably perceived“theprinciplefound in the that risk to bebe
obeyed.”duty Palsgraf Railroad,the to be v. 248 N. Y. 339.defines

nothing to in theThere is in the evidence indicate that situation then
any perceived “reasonablyto him there was risk orpresented to be

byperceived” part.him which called for such radical action on his
theycontrary, frequentlythe defendants testified that hadOn both

countrycome to left andstopcars a on the side of roads neitherseen
apprehended any danger theof them unusual from movement of
car.the other

furnish the claim thatSimilar considerations answer to the Harold
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knowledgeought a matter of commonto have blown his horn. It is
straightawhen two each other onapproachthat motor vehicles

day ordinarily all thetime, sightroad in the the sense of furnishes
safetynecessary pass in andinformation to enable the drivers to

of onethat, in the of clear that the driverabsence some indication
other, the use ofpresencecar is inattentive or oblivious to the of the

is ex-by approachhorn one driver to announce to the otherthe his
tremely nothing evidence tostated,rare. As before there is in the
charge knowledge Pasciakthe driver of the Johnson car with that

or under these circum-surroundings,was drunk oblivious to his and
finding that hepossiblethere is no basis in the evidence for astances

negligent failinginwas to sound his horn.
is basedspeedThe claim that the the car was excessiveof Johnson

provideswhichupon provisionthe of the Massachusetts statute
greater thanprima speed“It shall rate ofthat be evidence of afacie

anyoperated onproper.reasonable and . . if a motor vehicle isis
speedway thicklya at a rate ofoutside of settled or business district

quarter of aexceeding thirty per of amiles hour for the distance
argu-to thisLaws, 1932,mile.” Mass. Gen. c. 90. s. 17. One answer

finding speedment that the a that theis evidence would not sustain
any point withinthirty perof the Johnson car exceeded miles hour at

accident.quarter of thethe last a mile which it traversed before
the for theFurthermore, slightestthere is not the basis in evidence

mayit havesuggestion speed car,that the whateverof the Johnson
acci-any way operationin or that thebeen, interfered with its safe

speedwould have if had been less.dent been averted its
haveoughtThe toanswer to the claim that Harold Johnson

alreadycollision, hasturned further than he did to the left thebefore
anotherprotection of“requiresindicated. Since due care thebeen

thatonly against perceivable expectable injury, it followsor risks of
ex-onlyactor from the other’sthe is liable for such harm as results

is clear thatposure Flynn Gordon,supra.thereto.” The evidencev.
reach-fifty feet beforewhen Harold Johnson turned to the left about

risk”ing point collision, only “perceivable expectablethe of orthe
itswas, inbydisclosed the circumstances within his observation

car on thenature, ordinary meeting passing anotherthe risk of and
leave sufficientpartroad. This called for such action on his as would

the otherpass safety.for in The mere fact thatspace the other car to
appreciablypass right left,car was to to rather than to his did nothis

tochange obligation, there is no evidencethe character of this and
andfullyindicate Both Harold Johnsonperformed.that it was not
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passedtwothe of the carshis father testified that when front ends
on itsample for the Pasciak car to have continuedthere was room

was described as “severalThe distance between the two carscourse.
regarded negligent in fail-“Ordinarily will not asfeet.” a driver be

spacealreadythere is to allowing to turn out further when sufficient
safety.” Enc.pass Huddy,automobilist in Automobilean to 3

Crocker,111 Loehr v. 191Law, 117; Savoy McLeod, 234;s. v. Me.
422, testimony425. if the defendants were dis-Even the ofWis.

finding spacethebelieved, justify contraryit would a that avail-not
passing ainsufficient,for under these circumstancesable was and

finding failing to furthernegligentthat Johnson was in driveHarold
the left could not be sustained.to

negligentPlaintiff’s final that Harold Johnson wascontention
he did the of the Pasciak car after itbecause not observe course

nothingthepassed car,front end of his comes because the collisionto
quicklyoccurred so after that moment that there was no time for

saving operationaction if he to thehad continued watch the of other
car.

plaintiff’s negligence bySince none of the aretheories of sustained
evidence, thethe defendants’ for directed verdicts shouldmotions

granted.have been As a result of conclusion itthis becomes un-
necessary plaintiff’sto exceptions.consider the

Judgments thefor defendants.

All concurred.


