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the jury specify in their verdict in the first case the amount awarded
respectively for personal injuries, for property damage and for ex-
penses paid by Mr. Putnam for the injuries sustained by his wife.
“Whether a jury shall be required to return with the general verdiet
answers to special questions is a matter of expediency for the deter-
mination of the presiding justice.” Beckley v. Alexander, 77 N. H.
255, 258. There being nothing to indicate any abuse of discretion,
no exception lies to the refusal of the court to adopt the procedure
suggested by this request. FElwell v. Roper, 72 N. H. 585, 586;
Bridges v. Company, 85 N. H. 220, 231.

It was not error to refuse certain of the defendant’s other requests
because they “were either based upon part only of the material evi-
dence or else gave undue prominence to portions of the evidence to
the exclusion of other portions equally material.” Smith v. Railroad,
88 N. H. 430, 435. Iis remaining requests were either covered in
substance by the charge as given, or else the questions of law therein
raised have received consideration elsewhere in this opinion. To
canvass them in detail would be fruitless.

Judgments on the verdicts.
All concurred.

Hillshorough, }
Deec. 7, 1937.

SiMONNE MORIN ». JULITEN MORIN.
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Doyle & Doyle and Irving E. Forbes (Mr. Paul J. Doyle orally), for
the plaintiff.

Devine & Tobin (Mr. Tobin orally), for the defendant.

Pags, J. The defendant relies upon the emergency doctrine.
The plaintiff was a passenger in a Dodge sedan truck driven by her
brother, the defendant, and proceeding northerly, when the truck
came into collision with a Chevrolet sedan driven by Joseph Martin
in a southerly course. The time was between eleven and twelve in
the evening,.

The highway at the point of aceident, and for several hundred feet
in both directions, is substantially straight, but the defendant’s car,
for a distance of at least four hundred feet, had been ascending a
grade that reached a crest at a point about one hundred and fifty
feet northerly of the place where the collision occurred. From the
crest the road slopes downward for several hundred feet as it con-
tinues in a northerly course.

In econsequence of these grades, the defendant was somewhat lim-
ited in his vision of cars climbing the north slope in a southerly direc-~
tion. While the diffused glow of the headlights of such a car might
be seen before the direct rays shone over the crest into the eyes of a
north-bound driver, the direct rays could be seen by him only at the
distance of 367 feet when he was 100 feet south of the point of eol-
lision, and at the distance of 400 feet when he was 150 feet south of
that point.

When the direct rays of the headlights of the Martin car showed
over the erest, the plaintiff noted that they appeared on the east lane
of the highway and called the defendant’s attention to that fact.
She immediately noted also that the Martin car was skidding alter-
nately from one side of the road to the other.

The evidence was uncontradicted that by the time the Martin car
reached the erest it had struek two north-bound cars that had been
drawn to the easterly snow-bank in attempts to avoid collision. All
the witnesses who testified as to the speeds of the cars agreed that
Martin was driving at the rate of fifty miles per hour, while the de-
fendant was going in the opposite direction at twenty-five miles per
hour. The two cars were therefore approaching each other at the
rate of 110 feet per second.
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In view of the testimony as to speeds, it was impossible for the
defendant to have seen Martin’s headlights at a distance as great as
400 feet. To have seen them at that distance the defendant must
have been 150 feet south of the place of collision. That would leave
Martin only 250 feet to cover to the point of impact, which would
be inconsistent with the relative speeds. On the other hand, the
367-foot vision at a point 100 feet from the place of eollision would
leave Martin too much ground to cover. The distance between the
two cars, at the moment when the defendant could first see the un-
usual position and motions of the Martin car, was at most not quite
385 feet. The defendant therefore had slightly less than three and
one-half seconds for perception, plus action of a saving nature.

The plaintiff contends that this period was so ample that there
was time for more than instincetive action, but the situation becomes
over-simplified if we think only of 385 feet in space or three and a
half seconds in time. The menace was not approaching the defend-
ant on a straight-line course, leaving a zone of safety upon one or
both sides, which the defendant had an appreciable time to recognize
and reach. What did threaten him was a car coming on at the rate
of fifty miles per hour and, as the parties and all eye-witnesses
agreed, skidding or lurching, first on one side of the road and then on
the other. The Martin car, out of control, required the whole width
of the road for the traecing of its course. What portion of the road it
would occupy at any moment except the next was a matter of guess.
It could not be known by the exercise of ordinary care two or three
seconds in advance.

The plaintiff recognized the unusual nature of the situation at a
glance, exclaimed to the defendant, and closed her eyes to avoid the
sight of impending threat. She remembered nothing after closing
them except that she felt the defendant’s car swerve to the left. Up
to that time the defendant had been driving, she testified, in the
middle of the easterly lane.

In the face of the swift-swinging menace, first on the one hand,
then on the other, the defendant’s decision was not one that could
be made with “deliberation’” in three and a half seconds. What
he could do by way of dodging a car out of control and operating
all over the road at fifty miles an hour depended either upon
luck or upon his decision upon the manner and place in which
the Martin car presented itself in the moment before the collision
was to be accomplished. The Martin car “was out of control
and . .. [the defendant] could only guess the direction it was
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likely to take. . .he had no opportunity for anything but instine-
tive action.” Ramsdell v. Company, 86 N. H. 457, 462. “The time
was too short for anything but instinctive action, and action under
such circumstances ‘cannot be said to be careless unless the aector
is shown to be unfit to act’ in such an emergency.” M<iller v. Dandels,
86 N. H. 193, 196; Collette v. Railroad, 83 N. H. 210, 217. It is not
suggested, as far as appears, that the defendant was unfit in that
sense. The emergency doctrine could hardly apply more perfectly
than to the case at bar.

The conclusion is supported by a further consideration of the
alternatives of conduct open to the defendant under the circum-
stances disclosed. It would be impossible for reasonable men to find
that, faced by the immediate situation last presented to the defend-
ant, a driver of average prudence would have swung right, instead of
left, in the moment before impact. The jury might dishelieve the
testimony of the defendant that his left turn was made when the
Martin ear, skidding to the east side of the road, presented itself
head on to him and a little nearer than was his car to the easterly
snow-bank. They might also reject as unbelievable the observation
of a neutral witness, traveling northerly behind the defendant’s car,
that the Martin car was “lurching so much that it was hard to tell
which way it was going, because he was lurching from one side of the
road to the other,” also that the Martin car was heading towards the
easterly snow-bark immediately prior to the collision. Even so, the
jury could not ignore the fact that it was the right side of the Martin
car that suffered from the impact.

Under such eircumstanees, it would be impossible to conclude that
the collision would have been avoided if the defendant had swung
to the right rather than to the left, or that reasonable prudence
would have prompted him so to swing. Moreover, if the jury might
properly have rejected all of the evidence, including the damages to
the Martin car, they would have been left to mere conjecture as to
the immediate circumstances under the pressure of which the defend-
ant was compelled to act instantaneously, and they would have had
no right to assume that his swing to the left was negligent. Equally
conjectural would have been a finding that the defendant’s reaction,
though correct, was negligently slow.

The plaintiff nevertheless contends that the defendant should
have pulled far to the right, next to the snow-bank. Such action
would have been saving in nature only if undertaken prior to the

definition as to place of the final presentation of the menace. Made
L]
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during the last stage of the emergency, it would have been totally
ineffective if the sole uncontradicted evidence were believed. If
that evidence were rejected as unbelievable, there was no evidence
at all that the Martin car was at the moment lurching to the west
in such manner as to afford escape to the defendant if he had swung
east.

Finally the plaintiff contends that the defendant should, at some
prior time, have drawn as far off the road as the plowing would per-
mit, at some point south of the place of collision. How could reason-
able care enable the defendant thus to anticipate and choose the one
spot where the mad movements of the Martin car would leave him
and the plaintiff on an island of safety? Only luck, not judgment
or care, could lead the defendant to that precise spot in advance of
the last unforeseeable loop entered into by the Martin car. And
the same observation applies to the contention that due care de-
manded a slackening of speed by the defendant, or even g full stop.
The conclusion that failure so to act was causal negligence would be

an unwarranted guess.
Judgment for the defendant.

All eoncurred.

Hillshorough, 2
Dec. 7, 1937.

Joun J. Burrum, Adm’r v. Davip W. Burrum.




