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jury specifythe in their in theverdict first case the amount awarded
respectively personal injuries, property damagefor for and for ex-
penses paid by injuriesMr. Putnam the byfor sustained his wife.

jury required generala shall be to return“Whether with the verdict
special questions expediencyanswers to is a matter of for the deter-

justice.”presiding Beckleymination of the Alexander,v. 77 N. H.
being nothing255, any258. There to indicate discretion,abuse of

exceptionno lies to the of the adopt procedurerefusal court to the
suggested by request. Roper,this Elwell v. 72 N. H. 585, 586;
Bridges Company, 220,v. 85 N. H. 231.

It was not error requeststo refuse certain of the defendant’s other
they upon part onlybecause “were either based of the material evi-

gavedence prominence portionsor else undue to of the evidence to
portions equallythe exclusion of other material.” Railroad,Smith v.

430, remaining requests88 N. H. 435. His were either covered in
by chargethe given, questionssubstance as or else the of law therein

raised have received consideration opinion.elsewhere in this To
canvass them in detail would be fruitless.

Judgments on the verdicts.
All concurred.

Hillsborough,
7,Dec. 1937.

Simonne Morin v. Julien Morin.
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(Mr. DoyleDoyle Irving orally),E. Forbes Paul J. forDoyle and&
plaintiff.the

orally),Tobin for the defendant.(Mr.TobinDevine &

upon emergencythePage, The defendant relies doctrine.J.
Dodge byinpassengerwas a a sedan truck driven herplaintiffThe

defendant, proceeding northerly, when thebrother, the and truck
by Josephwith a sedan driven Martininto collision Chevroletcame

timesoutherlyin The was between and twelve ina course. eleven
evening.the

accident,highway point of and for several hundredat the feetThe
substantially straight, car,but the defendant’sdirections, isin both

feet, ascendinghad been aof at least four hundredfor a distance
fiftyat a about one hundred andpointreached a crestgrade that

occurred. Fromnortherly placeof the where the collision thefeet
itfor several hundred feet as con-slopesthe road downwardcrest

northerlyin course.atinues
the defendantconsequence grades,of these was somewhat lim-In

climbing southerlyslopeof the north in a direc-in his carsited vision
glow headlights mightof carthe diffused the of such aWhiletion.

eyesrays shone over the crest into the abefore the direct ofbe seen
by onlycould him atdriver, raysthe direct be seen thenorth-bound

pointwas 100 feet the ofof 367 feet when he south of col-distance
the of 400 feet when he was 150 feet south oflision, and at distance

point.that
headlights theraysthe of the of Martin car showeddirectWhen

they appearedcrest, plaintiffthe noted that on the east laneover the
highway and called the defendant’s attention to that fact.of the

skiddingimmediately that the Martin carnoted also was alter-She
from of the road to the other.nately one side

by Martinuncontradicted that the time the carThe evidence was
cars that had beenthe crest it had struck two north-boundreached

easterly attemptsin to collision. Allto the snow-bank avoiddrawn
speeds agreedto carswho testified as the of the thatthe witnesses

fiftydriving per hour,rate of while theat the miles de-Martin was
twenty-fivegoing opposite perin the direction at mileswasfendant

atapproachingtwo cars were therefore each other thehour. The
perof 110 feet second.rate



208

testimonyIn speeds,view of the as to it impossiblewas for the
headlightsto have greatdefendant seen Martin’s at a distance as as

400 feet. To have seen them at that distance the defendant must
placehave been 150feet south of the of collision. That would leave

only pointMartin 250 feet to cover to the of impact, which would
speeds.be with the relativeinconsistent On the other thehand,

100point place367-foot vision at a feet from the of collision would
groundleave Martin too much to cover. The distance between the

two cars, at the moment when the defendant thecould first see un-
positionusual and motions of the car, quiteMartin was at most not

The slightly385 feet. defendant therefore had less than three and
perception,one-half for plus savingseconds action of a nature.

plaintiff period ampleThe contends that this was so that there
action,was time for more than instinctive but the situation becomes

over-simplified onlyif think spacewe of 385 feet in or three and a
in approachinghalf seconds time. The menace notwas the defend-

straight-line course, leaving safetyant on a a uponzone of one or
thesides, appreciable recognizeboth which defendant had an time to

comingand reach. did threaten him was a carWhat on at the rate
fifty and,hourper parties eye-witnessesof miles as the and all

agreed, skidding lurching,or first on one side of the road and then on
car, control, requiredthe other. The Martin out of the whole width

tracingthe the portionof road for of its course. the itWhat of road
anyoccupy except guess.would at moment the next was a matter of

by ordinaryIt could not be known the exercise of orcare two three
in advance.seconds

recognizedplaintiffThe the unusual nature of the situation at a
glance, to the defendant, eyesexclaimed and closed her to avoid the
sight impending nothing closingof threat. She remembered after

exceptthem the Upthat she felt defendant’s car swerve to the left.
to that time the defendant had driving, testified,been she in the

easterlymiddle of the lane.
swift-swinging menace,In the face of the on hand,first the one

other,then the theon defendant’s decision was not one that could
be made with “deliberation” in three and a half seconds. What

by way dodging operatinghe could do of a car out of control and
fiftyall over the road at an depended uponmiles hour either

upon upon placeluck or his decision the manner and in which
presentedthe Martin car itself in the moment before the collision

accomplished.was to be The Martin car “was out of control
only guess. . . couldand the direction it was[the defendant]
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anythingopportunityno for but instinc­... he hadlikely to take
457, 462. “The timeCompany, 86 N. H.Ramsdell v.tive action.”

action, and action underbutanythingfor instinctiveshortwas too
said to the actorbe be careless unless'cannotcircumstancessuch

emergency.” Daniels,Millerin such an v.unfit act’to be tois shown
210,N. H. 217. It is not196; Railroad,v. 83193,H. ColletteN.86

was thatthat the defendant unfit inappears,far assuggested, as
hardly applyemergency perfectlycould moreThe doctrinesense.

atto the case bar.than
by a further consideration of thesupportedisThe conclusion
the underopen to defendant the circum-of conductalternatives

impossible reasonablebe for men to finddisclosed. It wouldstances
toby presentedthe situation last the defend-faced immediatethat,

swung right,would have ofaverage prudenceof insteadant, a driver
mightimpact. juryThein moment disbelieve theleft, the before

that his left turn was madetestimony of the defendant when the
road, presentedsidecar, skidding to the east of the itselfMartin

easterlyhim nearer his car toto and a little than was thehead on
reject asThey might also theunbelievable observationsnow-bank.

traveling northerlywitness, car,of behind thea neutral defendant’s
“lurching soMartin car much that it wasthat the was hard to tell

lurchingheway going,it was because was from onewhich side of the
other,” headingthat the Martin carroad to the also was thetowards

immediately prioreasterly to the collision. so,snow-bank Even the
ignore it rightnot fact that the side ofjury could the was the Martin

impact.suffered from thecar that
circumstances, it would toimpossibleUnder such be conclude that

if the swungthe collision would have been avoided defendant had
left,right rather the thatto the than to or prudencereasonable

swing.prompted Moreover,have him so to if the jury mightwould
rejected evidence, includinghave of the theproperly damagesall to

car, conjecturehavetheythe Martin would been left to mere as to
the pressurethe immediate circumstances under of which the defend-

compelled instantaneously, theywas to act andant would have had
swing toright negligent.to assume that the left was Equallyno his

findingaconjectural would have been that the reaction,defendant’s
though correct, negligently slow.was

plaintiffThe contends that thenevertheless defendant should
pulled right,far to next to thehave the snow-bank. Such action

saving only priorbeen in nature ifwould have undertaken to the
place presentationas to of the final of thedefinition menace. Made
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stage emergency, it wouldduring totallythe last of the have been
if uncontradicted evidence wereineffective the sole believed. If

rejected unbelievable, therewere as was no evidencethat evidence
lurchingcar at the momentall that the Martin was to the westat

ifescape swungto afford to the defendant he hadin such manner as
east.

plaintiff should,contends that the defendant atFinally the some
plowingprior time, per-have drawn as far off the road as the would

point placeof the of collision. How couldmit, at some south reason-
anticipatethe defendant thus to and choose theable care enable one

the- Martin carspot the mad movements of would leave himwhere
safety? Only luck, judgmentan of notplaintiffand the on island

precise spotcare, the defendant to that in advance ofor could lead
loop byinto the Martinthe unforeseeable entered car. Andlast
applies to the contention that due carethe same observation de-

slackening by defendant,the orspeed stop.manded a of even a full
negligencethat failure to act was causal wouldThe conclusion so be

guess.an unwarranted
Judgment thefor defendant.

All concurred.

Hillsborough,
7,Dec. 1937.

Buffum, Adm’r v. David W. Buffum.John J.


