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“stoppedsomething happened” quickandhadevidently “realized
maynecessarily negligent. There havenotagain.” This wasconduct

belief on thejustified a reasonable defend-whichcircumstancesbeen
alighted others,with the and thehaddecedentpart that theant’s

ordinarydefendant’s lack ofestablish therequired toplaintiff was
situation, courtIn this the couldprobabilities.ofbycare a balance

liability. v.on issue of Williamsa verdict thedirectproperlynot
Railroad, 236, 240;N. H.Hussey 82 Webster490;N. v.H.Duston, 79

Banking Taylor, 85 N. H.Exeter Co. v.60, 62;H.Seavey, 83 N.v.
finding that the defendant abandonedexpressno458, There is460.

of for a nonsuitand, in view his motionson that issuehis defence
finding would be unwarranted.verdict, a to that effectand directed

New trial.
concurred.All

Grafton,
7,Dec. 1937.

Dell J. Wood

v.

Mutual Insurance Co.& MerchantsManufacturers

Same Berkshire Mutual Insurance Co.v.
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Murchie, (Mr.& Blandin Alexander orally),Murchie Murchie for
plaintiff.the

Thorp orally),& Branch Branch thefor defendants.{Mr.

The ofPer Curiam. trial was the plaintiffsole issue whether the
They incendiarythe or had them set. were damagedset fires and

bearingthe house. As on motive the defendants introduced evi-
of on argument plain-dence of the amount insurance the house. In
a value the muchtiff’s counsel asserted of house in of the in-excess

it, sayon to show absence of motive. Thesurance theredefendants
suchno evidence of value.is

insufficiency takingThe claim technical in exceptionof a to the
permitting maintained,court’s action in the assertion to stand is not

objectionin due construction of the record. After was taken with
ensuing the court remarked no thediscussion that evidence of value

had been introduced. Plaintiff’s counselasserted then submitted
jury might properlytheto the court that infer such a fromvalue

sayingevidence, in conclusion: “I think I onother will stand that.”
“ExceptionThe court then said: noted.” aThis involved final

ruling argument might prior rulingthat the stand. The that evi-
lacking by rulingdence was became modified a in effect that while

was no evidence the asserted,there direct of value other evidence
tended to show it.

objection argument made,The to the had been not with-was
drawn, continuously unnecessary it,and subsisted. It was to renew

grantedsuggestion exceptionthe that theand court an of his own
objectionmotion, ruling having made,with no his unfairlyto been

Interveningthedepicts plaintiff’ssituation. discussion between
counsel, relating objectionand court to thethe did not weaken its
persistence, acceptance ruling pursuanceno of the inand of which

argument permittedthe was is to be found.
plaintiffThe thatfurther contends the evidence tended to show

$14,000.”asserted, “12,13 buildinga value to the amount of or The
substantiallyof$9,100, $5,000insurance was and a claim of value

argued.in ofexcess the insurance was therefore The evidence
findingsupport mayclaimed to such a be summarized thus. The

mortgaged $6,500. $5,000real estate was for Of this amount was
by mortgage running bysecured a to a andfirst bank the balance a

mortgage in plaintiff boughtsecond favor of an individual. The the
property yearsin about the1920, thirteen before fires. It was then
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of atsubject mortgage indebtedness the same amount as theto a
paidpurchase price byof its amount wasfires, and thetime of the

During ownership heperiodit. his of ex-promisehis to assume
improvements, expensethe for$4,500 repairs and butpended on

repairsshown, appear expensenor did it that the ofeach was not
prem-ofjuryThe took a view themaintain value.did more than to

damage bythe the firesoutside,” after done wasises “inside and
repaired.

conjectural say prop-it to that theevidence is consideredOn this
byof the much as one-thirderty in excess insurance ashad value

collectively separately, priceor the ofone-half. Takento over
bought, mortgagewhen the indebtedness of$6,500 propertyfor the

fires,at time and theat that time and the of theamount boththat
repairs nointervening improvements and furnish ade-expense of

determining thevalue when fires occurred.quate forbasis
gave theurged helpful jury,that the view information toit isBut
they might reach reasonable con­other evidence aso that with the

therebyopinionNo of value could beof the value. reliableclusion
value, pricetheGiving value the definition of “market orformed.

bring market,in a after reasonablepropertythe will fairwhich
high­givepurchasermade to find the will thehave whoefforts been

Gilford, 67 H.(Winnipiseogee 514,Lake v. N.est for it” &c Co.price
reasonably hadpropertyfind that such valueno one could the517),

passquestion qualificationthe of to onas Whilewas asserted.
fact, question sufficiencyof the of the evidence tois one of thevalue

findinga to formlaw, qualificationis one of and ofqualificationshow
opinion would here There are tooexpressand an be unsustainable.

of,missing familiaritySome with or offers tomany factors. sales
comparable neighboring property mustbuy, propertythe or be

“qualified judgeappearit that one is to of such value”shown for to
33).(P. by any­An ofL., 336, propertyc. s. examination the made
juror Countyanyone a from town in with suchdrawn as Grafton

theinformation of value as other evidence furnished would not
qualify capacity any appraisehim more as toin such than a witness

testimony helpfulHis not be be­property.the as a witness would
have formcause he would insufficient information on which to a

juroropinion. opinionHis a in manneras would like bereliable
falling sustainingevidence short the ofpredicated on of burden

for it. he to common senseproof needed While is entitled have
him,to the common the is that moreattributed sense of matter

suppliedthan was here wasevidence demanded.
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thatreasonably propertySince it was not to be inferred the had
argued theprovable evidence,the value counsel was from the allow-

argument permitted jury erroneously adopt it,ance of the the to
argu-thereby adverselyand on the of motive.conclude issue As the

may adopted,ment nothave the error is shown to be harmless.been
exceptionAnother is to the of a a totalallowance statement that

expected. exceptionloss was not to the to thebe Whether related
ensuing giving statement,statement or the one reasonthe for the

inquiry apparentlyis an construction of the record. It was takenof
opportunely to wereapply That'incendiaryto the statement. fires
expected produce only partial conclusion,to a aloss, seems fanciful

argument thought unjustified.and the is to be
A remaining exception probableis not It is not thatconsidered.

argument questionthe the presents.at another trial will itinvoke

trial.New
Branch, J., not sit.did

Rockingham,
4,Jan. 1938.

Sally Derry Company.v. ElectricWilliamson


