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orally),and Francis Roche Roche forO’Connor & J.Saidel {Mr.
plaintiff.the

Langdell Langdell orally),Wyman, Starr, Booth, Wadleigh & {Mr.
for the defendant.

postulates physical impossibilityaBranch, J. A verdict which
N.Railway, 107;v. 84 H. v.cannot be sustained. Fraser Niemi

Railroad, inescapable present87 N. H. 1. It is inan conclusion the
saysplaintiff looked, did,case if he he at-that the had as before

tempting road, lightshave theto cross the he could not failed to see
says nothingof the car hedefendant’s where he that could see but

blackness.
plaintiffThe testified he to the south threethat looked at different

highwaythe onpoints approachedas he and that none of these occa-
any approachinghe cars from that Thesions did see direction. de-

argues uponfendant that all these occasions his car and another
following sight.plainwhich was close behind it must have been in

pause toWe need not consider what the first two observations de-
plaintiff sayItbyscribed the must have disclosed. is sufficient to

plaintiff justthat claimed to looked for the hethe have last time as
roadway. point,Thereached the view to the south from this ac-

own was clearcording plaintiff’s testimony,to the and unobstructed
plaintiffa from 600 to thefor distance of 900 feet. Since was struck

4walking only point, only possibleafter 3 or thefeet from this con-
car, Simpsonclusion that the as well as the car whichis defendant’s

following, plaintiff’s rangethewas must have been within of vision
questionedat the of last It not thetime his observation. was that

lightedheadlights time, plain-of both cars were at the and hence the
testimony nothinghetiff’s that “could see but blackness” must be

rejected impossible.as
testimony indisputable physicalis thus in conflict with“Where
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testimony intentionallythe is eitherthatfacts, the facts demonstrate
questionreal of conflictunintentionally untrue, and leave no ofor

concerning minds couldjury which reasonable rea-for theevidence
Company, 108 Conn. 474. “It is vain forsonably Budaj v.differ.”

eyesin hiswhen, spite of what must havesay he lookedpersona to
approaching bycar or trainpath of anhe moved into thehim,told

Brobst,Dando v. 318 Pa.immediately struck.” St.which he was
impos-Railway, supra, plaintiff “gavethe anFraser v.325. inAs

wholly contrary to... It is reasonof his conduct.sible account
high-sight” the time he theplainnot in at enteredthat the car was

only possiblethe conclusions thatway. these circumstancesUnder
(1)testimony are, he sawplaintiff’s that thefrom thecan be drawn

exercising anyin it withoutsteppedand front ofcardefendant’s
(2) that he did not see the defendant’ssafety, orcare for his own

he it.”in the manner looked for“he was carelesscar because
equivalent to aRailroad, supra. Either conclusion is find-Niemi v.

contributory negligence, and there mustguilty ofing hethat was
accordingly be

Judgment thefor defendant.

All concurred.

Hillsborough,
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