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Carroll,
1,Feb. 1938.

v. Iva M.Tuftonboro Willard.
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Rogers (Mr.F. HartnettBurns, Charles and William N.Hughes &
plaintiff.orally), for theHughes

(Mr. orally),Theo S. Jewett for the defendant.Jewett&Jewett

partfirst of the defendant’s motion raisesWoodbury, J. The
thesufficiency of the evidence to sustain master’stheissue ofthe

pass uponin to this issue we mustrulings, and orderfindings and
upon findingsthe evidence which thosecompetency oftheconsider

rulings are based.and
concerning and the facedtestimony the existence location ofThe

of facts was admissible to showin statementto thewall referred
highway. “Thewesterly line of the erection ofof thelocationthe
along wroughtthe side of apermanent structureas afence or walla

separatingto mark the linethan not intendedprobablyis moreroad
possession, in theoccupancy and absenceprivatefromhighway use

physicalintended. As barriers suchit was not thusthatevidenceof
designed permanentapparentlywalls asespecially stonestructures,

separation use,and of andnormally distinctionboundaries, denote
Bucklin,Hoban 88which use is made.” v.line toof theare notice

73, 80.N. H.
length wall, forty-ofthat the theof the defendantThe contention

adequate for the determina-provide an basistofeet, too shortsix is
lengththein relation to ofline; that it is so shortstraightof ation

pointtreated as a abouthave to bein it wouldthat reasonthe road
course,line not outdepending upon its is bornemight rotateawhich

highway.faced surface to thepresented aThe wallby the facts.
slight mathe-nearly its deviations fromso thatstraight, or soIt was

highway was laid out inignored, and thecould beperfectionmatical
obviouslyit would becircumstancesUnder thesestraight line.a

surveyorsthe who testifiedsurveyor do what one ofa topossible for
of the facedetermine the coursedone, is,that tohe hadthatsaid

in either direction to theline bothto extend thiswall and thenof the
Winnipesaukee.main Lakeshore ofand to thehighway

the sur-relative to the acts oftestimony aged witnessof theThe
was asked about its locationwhen heout the wallveyor who laid

directly thetended to showevidenceThisalso admissible.was
highway it also tended tothe andwesterly line ofof thelocation

highwaythat line.wall was onthat thethe inferencecorroborate
question was,asked him underresponse to thesurveyor’s nod inThe

by him thatan oral declarationtocircumstances, tantamountthe
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being dividingunder his direction on theplacedthe wall was line
highwaypublicthe dedicated to use as a and that re-between land

ownership. testimony concerningThe witness’maining privatein
but, surveyorthere was evidence that thehearsay,this nod was was

positionnod he in adead, that at the of his was to have hadtime
knowledge spoke, nothing anyand there to indicatewhereof he was

part misrepresent.motive on his to These facts render the sur-
recognizedveyor’s exceptionadmissible under a welldeclaration

hearsayto the rule which will be discussed hereafter.
cemetery adjoininginThe deeds of lots the the defendant’s

premises were No inon the north also admissible. case this state
attention,precisely point (prin-in come to our buthas elsewhere

cipally Massachusetts) adjacentin lands,in recitals ancient deeds of
although them,neither areparty claims under admissible to show

boundaries, boundarythe location of common and this is so when the
Bullard,a 1private (Sparhawk (Mass.) 95;is one v. Met. Morris v.

Callanan, 129;105 Hanlon, 483;Mass. Boston &c. Co. v. 132 Mass.
279)Johnson,Townsend N. L. boundaryv. 3 J. as well as when the is

rightpublic political Drurythat of a or of a ofsubdivision the state.
v. 127Railroad, 571, 581; Hathaway Evans,Mass. v. 113 264;Mass.

Chase,Randall 210; Brooks, 297,v. 133 Mass. Weldv. 152 Mass. 305.
The rule inenunciated the above cases falls within the limits of the

exception hearsayto the rule mentioned above in connection with
the surveyordeclaration of the exceptiondeceased as that has been
developed in exception admittingthis state. This the declarations

persons concerningof deceased long standing.boundaries is of It
recognizedhas centurybeen here for over a and in the course of that

many involvingtime cases applicationits have been Shep-decided.
herd v. 4 H.Thompson, 213; Haynes,N. Lawrence 33, 37;v. 5 N. H.

Hayes, 19;Pike v. 14 N. H. Smith v. 15 N. H.Powers, 546, 563; Great
Falls Co. v. N. H.Worster, 412;15 Melvin 22Marshall,v. N. H. 379;

Stanyan, 405; Foster,Adams v. 24 N. H. Morrill v. 33 N. H. 379, 386;
Abbott, 68;Wendell v. 43 N. H. Blodgett,Adams v. N. H. 219;47

Forrest,Smith v. 49 N. H. 230; Emery,Morse v. 49 N. H. 239; State
Mills, 4;v. Vale 63 N. H. Tennant, 532;Lawrence v. 64 N. H. Keefe

Railroad, 116;v. 75 N. H. Noone,Morrison v. N. 338;78 H. Smart
Huckins,v. 82 N. H. 342.

exception appears regardedAt first this to have been as but one
ofmanifestation the earlier one under which were admitted the

personof a himunavailable, bydeclarations deceased or if made
against Soon, however, exceptionshis interest. recog-these were
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it(Pike supra),separate distinct, Hayes,nized as v. but wasand
exceptionmany years applicable to olderbefore the restrictions the

thoughtfrom in is notwere lifted the newer one. This confusion
inmanyare which adifficult to understand since there instances

either,boundary mightdeclaration a underconcerning be admissible
they clearlyif tonevertheless, they distinguishedbut are bemust be

understood.
interest,if againstThe of his areperson,declarations a made

exception against hearsayveryadmissible under a ancient to the rule
ed.) Exception presup-(2devidence. 3 s. 1455.Wig., Ev. “The

first, Necessity resortinga for toposes, others,like most of the
hearsay, declarant,... e. other condi-i. death of the or somethe

court; and, secondly,rendering testimonytion for inhim unavailable
instance,ina of ... thisCircumstantial Guarantee Trustworthiness

stated, the declarant’sbeing againstthe circumstance the factthat
untruthfully.”interest, Id.likelyis not to have been stated

extra-judicialexception hearsay admittingThe rule state-to the
concerning footing. Hereuponments stands a differentboundaries

necessity from thereceivingthe for such arises unavail-statements
ability with that landmarks arecoupledof the the factdeclarant

Theincompleteand or inaccurate.perishable records are oftentimes
boundary is admissible itrequirement that a declaration ofbefore

of whichappear knowledge the boundmust that the had ofdeclarant
appear nospoke, requirementhe and the mustfurther that there

the circum-part misrepresent, provideinterest or motive on his to
Wig.,3guarantee exception rests.uponstantial which thisof truth

(2d ed.),Ev. ss. 1565, 1566.
itdeveloped in this state is noAs this latter has beenexception

the time oflonger was,to the at hisessential that declarantshow
involved, or that hedeclaration, occupantthe of the landowner or
Railroad, 75 H.occupant. N.ever had been its or v.owner Keefe

it have116; Morrison v. H. 338. does now to beNoone, 78 N. Nor
uponwasshown that the made while the declarantdeclaration was

havethe N. H. These facts evi-Tennant,land. 64 532.Lawrence v.
knowledge of the bounddentiary value on thethe issue of declarant’s

alone,they standing deter-concerning spoke, not,which arehe but
may bequalification.his as well shownminative of Other matters

knowledge.to indicate a declarant’s
by granteestheby grantors acceptedThe andrecitals made the

by show the loca-plaintiffin the ancient the tended todeeds offered
in existence andhighwaytion of the in relation to monuments now
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they are admissible as ofdeclarations boundaries under the above
exception hearsayto the rule. While there nois direct evidence

grantors knowledgethe thereinthat had actual of the ofbounds the
conveyed, yet general presumption legalland “The and fair intend-

anyare,ment that man knows the situation property,of his real
possession.”both as to its boundaries and Smith N.Forrest,v. 49 H.

230, presumption236. This is not a violent and we hold it sufficient
qualify grantors in having knowledgeto the the deeds as of the boun-

being nothingmentioned therein.daries There to indicate a motive
parton their to misrepresent, it follows that their aredeclarations

admissible.
These deeds could also have been admitted in evidence under

exception hearsay permitsanother to the rule which the introduction
in private prove repu-evidence of deeds and other documents to the

general publictation of matters of and interest recited therein.
Allenstown,Bow v. 34 N. H. 351.

lengthsThe fact that in the ofdeeds the the east and boun-west
dary properties conveyedof the arelines not stated with absolute
precision given only manybut are as “about” so feet from the known

highwaybound to admissibility. onlythe does not affect their It
evidentiarydetract from their here,tends to value. as how-When

ever, lines, by uponthe termini of those as measured a surveyor, fall
either face of the produced, weightthe wall or its line their evi-as

ignored.dence is not to be
predecessorEvidence of the act of the defendant’s in intitle erect­

ing maintaining logs along propertyand the line of his in line with
cemeterythe wall Bucklin,was also admissible. Hoban v. N.88 H.

Although73, 77. there is placed logsno direct evidence that he the
boundary,where he did to mark his act tendencyhis had some to

the of his ownershipshow extent claim of because it was shown that
he erected and prevent trespassing.maintained them to From this

purpose mightevidence of his it placebe inferred hethat would the
logs on the line of his land as he understood it. This evidence has
some, though possibly great, evidentiarynot value.

supportIn further of the findings mightmaster’s it be mentioned
any highwaythat location of the further to the east than that which

he place layout,found would the to extent,some in the Theriver.
recognizes layoutdefendant that such a unlikelywould be and at-

tempts explain by suggestingto it yearsthat in the course of the
since 1855 the rightriver has eaten into its bank near its mouth and
eroded the highwayland over which the originallywas established.
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say the evidence ofIt sufficesto in answer to this contention that
any meagerfor iserosion to such extent as that contended too to

require serious consideration.
byThe the master on the issue of the locationevidence considered

highway admissible, quite strong enoughifand,of the was not to
havingcompel finding plaintiff law,as a matter of it thea for the

findingsclearly strong enough supportto theproof,burden of it was
certaintyand to indicate with reasonable the exact location of the

way.
partThe contained in the second ofcontention of the defendant

thefindingsher motion have the of the master set aside is thatto
position is that instead of at-improper.form of this action is Her

highwaytempting boundary of the old the townto determine the
relocation, presumably payingbrought petitionshould have a for its

compensation parttaken. This of the motion is basedfor the land
highway withupon propositionthe that the cannot now be located

anyany degree certainty. findingIt that ofreasonable of is said
necessarily upon inadequatebe based suchits former location must

property strengthdepriveevidence that to the defendant of on its
deprivation prop-to a of herwould be unreasonable and amount

erty processwithout due of law.
nothing because, appears above,argument asThis entire comesto

findings of master toamplethere the the asis evidence to sustain
then, findingsthat thoseprecise way. follows,the location of the It

disqualified actinghimself frommust be sustained unless the master
in the matter at all.

factalleged disqualification is said to arise from the that afterHis
he had announced de-him,the to and before hiscase was submitted

representto it as counsel beforecision, byhe was retained the town
having bearinglegislature in to matters no or connectionthe relation

hearing Superiorthe at After in the Court it waswith case bar.
accepted employment by plain-thefound as a fact that the master

good thoughtwithout of his duties as master in thistiff in faith and
any wayin influencecase, employmentthat did not his find-and his

question presented employmentto us is whether thatings. The
disqualify the master as a matter of law.operated to

Iit did. Article 35 of Part of the Consti-do not believe thatWe
provides impartiality of theHampshire, which for thetution of New

jurors judges (Opinion Justices,thejudiciary, applies to as well as of
cited) “every legal613,75 H. and and to tribunal.”N. 617 cases

52, ap-H. 55. There can of itsJulian,Mosesv. 45 N. be no doubt
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itmasters, referees and auditors. renders thoseto Whileplicability
those casesincompetent presideto at the trial ofappliesitto whom

(Moses Julian, supra),v.they appeared as counselhavein which
in it has been held to dis-come to our attention whichno case has

whollypartyfor a in a matterwho has been counselqualify one
upon preside.toupon which he has been calledto thatunrelated

parties notbeen counsel for one of the does dis-“Merely to have
(8th ed.) Judge. appearsTit. ThisBouv., Law Diet.qualify.”

jurisdictions.great majorityin Americanthe rule the ofto state
J., 1002, 1003.33 C.

mayprejudicewe are content. Such bias or as bethis ruleWith
general employmentformerin a master as a result of hisengendered

litigantsattorneyan at law for one of the is soduties asand his
judicialthat a conscientious officer is sure topatent and obvious

againstpresence steps guardand take to its results.recognize its
resulting fromhand, prejudicea bias or to one his hav­On the other

ining legal principle litigateda a case is more hidden andadvocated
likely escapesubtle, consequently evaluation,and more to conscious

bias, standing never,has far as we canalone,even this so dis­but
operate disqualificationheld as a a matter ofcover, been to as law.

if judge counsel, lawyerBut a has when aBL,3 Comm. 361. been
litigantsin for one of the in the same case whichpractice, later

him judge, thereby disqualifiedas he is to sit incomes before a that
prejudicesIn other words when the two or biases occur incase.

they disqualify, but either disassociated from thecombination
supposenot. The reason for “the law will notother does this is that

alreadyinpossibility judge,a of bias or favor a who is sworn to
impartial justice, authority greatly dependsadminister and whose

presumption 361, inupon Bl.,that and idea.”3 Comm. cited Hutchin­
H.Railway, 271,son 73 N. 275.v.

argument disqualification strengthened byThe for is here reason
attorneyof fact that the relation of and client between thethe

plaintiff during pendency case,and the subsisted the of thismaster
thereby strengthenedwe do not feel that it is to such an extentbut

require acceptance.as to its
appeared plaintiffThe matter in which the for the wasmaster

uponwholly foreign that which he called to decide betweento was
employed by plaintiffHe theit and this defendant. was not even

litigated case, ordinarily used, and,in a as that term while we feelis
accepted employmentunfortunate for him tothat it was have that

rendering in case,his decision this we do not consider thatbefore
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disqualification ques-his follows therefrom as a matter of law. The
employment operated disqualifytotion of whether or not that the

Superiormaster as a matter of fact one for the Court. Thatwas
adversely defendant, and,court has decided it to the the evidence

having transferred, findingoffered on this issue not been the of in-
here.difference there made is not reviewable

Exceptions overruled.

concurred.All

Hillsborough,
1,Feb. 1938.

v. Roman W. Slocinski.State


