
272

Hillsborough,
1,Feb. 1938.

Marjorie D. Miltimore v. Milford Motor Co. & a.

Robert UptonW. (Mr.and I. Duncan orally),Laurence Duncan
plaintiff.for the

Devine& Tobin Irving Kennedy (Mr.and H. orally),Tobin for the
defendants.

Page, evidence,J. The favorablytaken most plaintiff,for the
could be followingfound to establish the dayfacts. On the seventh

May, 1933,of the defendant in employMiltimore was the the de-of
companyfendant as an in Milford,automobile-salesman New

Hampshire, where he companyresided. At the direction of the he
daythat company’sdrove one of the cars into the Commonwealth

of in anMassachusetts, attempt prospectiveto locate a customer.
standing permissionPursuant to company,from the Miltimore
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(the plaintiff) and their twohis wifealong guest-passengerstook as
children.

interviewingintention, after the cus-thehadThe Miltimores
leaving one of the children there.to Boston andtomer, proceedingof

enterprise, and while Miltimore wasthisthey undertookBut before
in the course of hisin Massachusettsdriving the automobilestill
customer,in of the Miltimorecompany searchfor theemployment

consequenceInasleep.fellto drive andcontinueddrowsy,felt but
highwaymiddle line of thecontrol, crossed theofthe car went out

plaintiff suffered theAs a result thewith another car.and collided
asleep ofherself was at the moment theinjuries of. Shecomplained

knowledge of whatsleeping without washad beencollision, and she
progressthe of the defend-half-mile or so ofgoing duringon the last

ant’s car.
status into theher husband took their maritalplaintiffThe and

Massachusetts, “the incidents of that statusbutCommonwealth of
by placethe law of the where the transactionsprescribedare those

by incapacitythe forum the wife’sThough the law ofplace.”take
abolished,her has been the lextort of husbandto recover for the

right presentinher to recover the actionmust determineloci delicti
H.Gray Gray,v. 87 N. 82. Since that lawagainst her husband.

(Lubowitz Taines,from her husband v.her to recoverpermitdoes not
properly for the defend-320), a verdict was directedRep.198 N. E.

ant Miltimore.
wifepermitsof Massachusetts the to recoverHowever, the law

case, thoughin she cannotemployer such evenfrom her husband’s
Rep.11 E.Pittsley David, (2d),N.from her husband. v.recover

just plaintiffauthority cited,of the case the cannotUpon461. the
road,the re­rely upon husband’s breach of the law of but isher

negligent. questionThegrosslythat he was ofstricted to her claim
finding gross negli­sufficiency of the evidence to warrant a ofthe

argued. havinggence neither briefed nor The defendantwas
Sunapee CorporationDam v.it, we do not consider it.waived

H.Alexander, 397,87 N. 403.
not, question plain-the of thehowever,The defendant has waived

contributory negligence. plaintiffThe mere fact that the wenttiff’s
recovery. Crowley,Button 284 Mass. 308.sleepto does not bar v.

goingmight plaintiff’shave found that the cause of the tojuryThe
sleeping supplysleep, also,the husband’s was an insufficientand of

superior responsibilityin In view of theof air the car. husband’s
management car, juryfor the tofor the of the we think that it was
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plain-required theunder the circumstancescarewhether duedecide
re-asleep, whether itwould fall alsoher husbandthattiff to foresee
in-or todrowsy, opento the windowsher, when she becamequired

doing so.her husband’suponsist

Miltimore:Judgment thefor defendant
corporation.new trial as to the defendant

All concurred.

Cheshire,
1,Feb. 1938.

NavigationLehigh KeeneCo. v. Coal Co.Coal


