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orally),(Mr.Blandin Alexander Murchie forMurchie, Murchie &
plaintiffs.the

Piper (Mr. Piper orally),Demand, Woodworth,Sulloway, & Jones
defendant.for the

exceptions to the denial of itsWoodbury, The defendant’sJ.
have neither briefed northat the verdicts be set aside beenmotions

onlyTheto have been waived. issuesargued and are understood
by exceptionsus, therefore, are those raised the defendant’sbefore

directed verdicts.the of its motions for nonsuits andto denial
by plaintiff and thesenegligenceThree claims of are made each

They failedalike in each case. are that the defendantclaims are
give warning by approach train,whistle and bell of the of theto due

adequate upontravelers thethat it failed to maintain an lookout for
highway provide adequate warning signsit andand that failed to

crossing.devices at the incline to the view that each claim ofWe
negligence expressby evidence,is substantiated the but we need no

upon the evidence onopinion either the first or the second because
clearly support Phillipsthird v.the is sufficient to the verdicts.

Railroad, 483; Parkhurst, ante,81 N. H. Crook v. 280.
operated day crossingThe defendant the atfour trains a over

which the inaccident occurred. The locomotive involved the acci­
engineerdent was so constructed that the did not have a clear view

employeeprovidedahead and to his left and the defendant no other
the duties,in cab one of whose like that of a fireman on a steam loco­

motive, would be to maintain a lookout in in which thethe direction
engineer highway plaintiffswas unable to The which thesee. over

traveling infrequently Despreswere not inwas an used dirt road as v.
Railroad, highwayN. H. 427,87 but was a hard state sub­surfaced
jected right wayto a substantial amount of traffic. The railroad of

highway right plaindid not the inanglescross at nor was it view for
long along highway. bridgea distance the The thecovered over

east,cook RiverContoo to the the curve and embankment to the
growthwest, and a of and the track both northweeds bushes beside

of the of thecrossing, coupledand south with the wooded nature
country-side vicinity, operatedin the the tracks fromall to obscure

highway. “special perti­the view of users of the features ofThese
bearing” crossing (Stocker 401,N. H.Railroad,nent of the v. 83

405), in lightconsidered the of the manner in which the defendant
operate (Collinstypesaw fit to its locomotive of the described v.
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clearly449), are more than sufficient to raise446,N. H.Hustis, 79
andjury to whether or not the disk cross-an for the asissue of fact

crossing were all thatby defendant at thissignsarm maintained the
Railroad, 278, 280,N. H. and casesrequired. Cyr v. 88due care

cited.
respectinnegligenceeven if its thisarguesThe defendant that
there isnot be liable therefor becausefound,could still it wouldbe

warning would havemore efficient devicesnothing to indicate that
argu-plaintiff's car. Theby the driver of thebeen seen and heeded
signsto see either of the railroadthat because Mabel failedment is

of the accident she mustadmittedly there at the timewhich were
have seensurroundingsher and so would nothave been oblivious to

crossing.placed theany signal might have been atother which
upon onlyit is basedargument acceptedbe becauseThis cannot

testimony to the effect thatpart ignoresIt theof the evidence.
visibility verythe wasjust the time of the accidentpriorat and to

dropsthe rainheavy fallingwas and topoor due the rain whichto
wiper. alsoby the Itpart windshield not coveredon that of the
attention of anignores circumstances thethe fact that under such

largely by the hills and curveswould absorbedautomobile driver be
through thatbridge whichhighwayin and the narrow coveredthe

she descendedplaintiff testified that ashighway led. The Mabel
which shecoming toward hershe saw a carthe hill toward the river

highwaybridge and, having seen themight meet on theknew she
enoughit wide towhether or not waswarning signs, did not know

westerly halfsafelycar on thepass. passed thispermit them to She
beyond crossingher thebridge and she then directed attentionof the

em-view behind thedisappearedit fromto the road ahead where
andcrossing signsthe she didbankment. did not see either ofShe

crossing until she was aboutcoming to anot know that she was
glance rightto her andtwenty happened tofeet from it when she

her butimmediately applied brakesapproachingsaw the train. She
quite stop in to avoid the collision.was not able to season

crossingthereasonably be found thatFrom this evidence it could
it, that she wasrange approachedwithin her vision as shewas the of

readythat wasmaking observation, and sheuse of her faculties of
danger path.in herwarning offor instant action should she receive

lightthat a and bellThis evidence is to raise the inferencesufficient
sign pene-tosignal, obviouslywhich efficient than a cross-armis more

andobscurity bytrate the been seenstorm,caused a would have
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thein her to have avoided accidentbyto Mabel season forresponded
of theapplicationearlier brakes.by an

already toto be added to what has been said showBut little needs
contributory not as a matternegligence was establishedMabel’sthat

pertinentsee the fea­undoubtedly failed to all oflaw. While sheof
it is that she saw some oflandscape, equallythe undoubtedtures of

highway they her attentionsignsthe and directedthem. She saw
to pass.of the over which she was aboutto the salient features road

coupled with of weather and thefeatures, the condition theThese
traffic, requirewere of a to her almost undividedof the naturestate

railroad-crossing signs,to see but thatShe failed theattention.
might reasonablyher found to have resulted fromparton befailure

poor visibility storm, the distractions ofthe due to the oreither
highway traffic, orprospectiveand the difficulties incidentpresent

73;N. H.driving highway. Railroad,v. 83 Car­to over the Jones
reasonably12. It found thatRailroad, ante,bone v. could be Mabel

sayfor the to whether or not she usedcare; jurysome it wasused
Grady,enough. v. N. H. 406.Feuerstein 86

Railroad, 420, uponAllison N. H.The recent of v. 88 whichcase
clearlyrelies, distinguishableis from the case at bar.the defendant

were as to haveIn that case the weather conditions not such
view,the and the the car saw none of the salientobscured driver of

landscape. reverse isfeatures of the In the instant case the true as
conditions, payingand of the car was someto weather the driver

surroundings.to herattention
by on ofAll the cited the defendant the issue Mabel’sof cases

contributory fall one or twonegligence into either the other of cate-
gories. They highwayeither in which the travelerare cases was

crossingfully approach look,aware of a and either failed tohis to
looking clearly view;what must have been within hisor failed to see

intheyor else cases which the traveler did not know of en-are his
crossing whenupontrance the were such hea circumstances that

slightesthe given objectswould have known it had the attention to
clearly Thewithin his view. instant case does not fall into either

categories. obviously belongof these It does not in the first because
belongwas with ItMabel unfamiliar the road. does not in the

because, appears above, could be hersecond as it found that failure
signs, crossingeither the or the not necessarilyto see the tracks was

her might by poordue to inattention but have been thecaused vis-
ibility, the of the highway.distractions traffic or nature of the

The defendant makes no claim that the was negligentdecedent
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Margaretbut it does claim that Robert and were. The latter were
respectively years12 and 16 Theyold at the time of the accident.

riding they bridgewere on the back seat and as ap-crossed the and
proached crossing they eyesthe had their There no claimclosed. is

any they any questionthat at time before the accident had reason to
anythe care anticipate dangeror skill of their driver or reason to

Construingahead. their lightconduct in the to themost favorable
defendant, the most that can theybe said is that were allto intents

purposes asleep.and this, however, proveEven would not their
contributory negligence a Joyal, post,as matter of law. Gilbert v.

The defendant’s motions for nonsuits and directed wereverdicts
properly denied.

Judgments on the verdicts.

Allen, J., opinion plaintiffC. is of the that the Mabel was con-
clusively negligent; he concurred;otherwise the others concurred.

Hillsborough,
1,March 1938.

Morris Rosenblum a.&
v.

Griffin,John F. Comm’r Motor Vehicles.of

GoreyAlfred v.J. Same.


