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ordinaryofmen found the exercise caremight have thatreasonable
differing merely closingrequired bya method theeitherwould have

warningactually employees.used,the or a toof from onea door
the fact that the methodbyneitherresult could be avoidedThis
the fact the de-nor that besthad never before been disastrousused

tomight protect.failmeans sometimesvised
warning and theus,in the case beforeThere was no evidence of

gavedefendant absoluteby to whom themethod used the servant
to insufficient. Theremightchoice be found have beenfreedom of

knew of the risk orslightest plaintiffevidence that thenot theis
Thereforebyit the use reasonable care.could have learned of of
Mills,Edwards v. Tilton 70assumption of the risk.there was no

317,N. H. It574, 575; Railroad,Chatman v. 86 319. followsN. H.
improperly granted.for werethe defendant’s motions nonsuitsthat

of were neither briefedExceptions to the admission evidence nor
consequently havingtreatedargued by party, theyeither are as been

waived.
trial.New

All concurred.

Hillsborough,
1, 1938.March

Frank W. Emerson

v.
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orally),{Mr.I. Duncan Duncan forand LaurenceUptonW.Robert
plaintiff.the

GeorgeF. CarletonCarleton and NelsonDavis &McLane, {Mr.
the defendants.orally), for

deposited in the Merri-1930, plaintifftheMay 1,Page, J. On
$20,000. At that time thethe sum ofSavings BankRivermack

years priorfor severalit had been insolventinsolvent, andwasbank
by illegal manipulations of in-insolvency was causedThethereto.
treasurer, Hale, who had con-by the bank’sand accountsvestments

condition from the trustees andand the bank’spracticesthesecealed
Bank Commissioner.the Forand fromthe bankagents ofother

insolvency.of thehad knownHaleyearsseveral
deposit with per-for his HalearrangementsmadeplaintiffThe

condition. The bankof the bank’signorantremainedsonally, and
through 7, 1930. On JuneJuneto do businesscontinuedthereafter

injunction restraininganprocuredBank Commissioner1930,the9,
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L., 268,c.charge P. anddoing business,from took underthe bank
July 15, 1930, theliquidatingnow the assets for distribution. Onis

remedy,knowledge proved his claim aplaintiff, of other aswithout
deposit.received in of his Furtherdepositor. He has dividends 65%

likely The nowplaintiffto exceed seeks todividends are not 5%.
balance,recover the which he claims the Bank Commissionerwhole

holds as trustee for his benefit.constructive
(1)may questionsthe whetherpassWe over without decision

agreed (2) whether, ifupon appearsthe facts a case andof fraud
regardedgeneral depositors befraud,there were the other are to as

ofequitable plaintiffinnocent owners the of all the assets thewith
71),H. so(Hall Paris,and mere creditors v. N. thatbank not 59

anyequities parity.their In event theas defrauded cestuis have
plaintiff may depositif identified apreference onlyhave his can be as

Bankpart of the that came the hands of the Commis-assets into
536; Sloane v.Company,sioner. Bank Commissioners v. 70 N. H.

provingH. The theCompany, plaintiff83 N. 583. has the burden of
Company,Annis v. 133 Me. 223.identification.

plaintiff which he$20,000The shows that check for withthe
1930,opened May 1,in the of was onsavingshis account bank as

day savingsdepositedthat to the the in the nationalcredit of bank
important however, $20,000The is hisquestion,bank. whether

indeposit is to the bank taken overbe found balance at the national
by 9,the Bank Commissioner on 1930.June

grossThe of in the Bank for thedepositmovements the National
period involved were as follows:

during periodAt no the falldailytime did the balance below
$88,000. always plaintiff’sthe in of theSince balance was excess

liquid fund, plaintiff arguescontribution to the the that the whole
$20,000 alwaysof in thehis contribution of was to be found mass of

represented by savings depositcredits the in thebank’s national
The question purely fact,one of not law. Bankbank. involved is

Company, supra, p. plaintiff, however,v. 551. TheCommissioners
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upon legal presumption that withdrawals were made outrelies the
fromsavings contributions to the fund rather thanof the bank’s

charge plaintiff.in of the Weimpressedthose with a trust or favor
may anypass question presumptionthe whether there be suchover

against bymade all the other trust bene-of law as contributions
holdingfund, though maythat it not be asserted asficiaries of the

depositedagainst to the fund who under circumstancescontributors
surrounding deposit.plaintiff’sto thesimilar those

depositorargues that, appears,far no otherplaintiffThe as as
We-may tellerby Hale himself. assume that nothan he was misled

guilty every other de­knowledge,of the had Hale’s and thatbank
only teller. Ifpositor plaintiffthan the dealt with some innocent

knowledge insolvency chargeto him with aHale’s of the was such as
deposit, knowl­respect plaintiff’sintent with to the hisfraudulent

edge charged every dayhim the intent that the bank waswith same
by appearsHekept open receipt depositsfor the of innocent tellers.

given managingcontrol the directorto have been rather absolute as
knowledge mightgeneral charge”“in of the bank’s business whose

242People Company, App. 579;v. Ill.imputed to the bank.be
Raynor 122Denny Thompson, Ky. 714; Bank,236 v. Wash. 150.v.

solvent; there isplaintiffHale tell the that the bank was nodid not
any expresslyanybodythat either he or else at timepresumption

a tellerexpresslybe solvent. He directedrepresented the bank to
plaintiff’s deposit; impliedlyhe directed the tellers toto receive the

long of thedeposits were made. As as the doors bankreceive all that
represented solvent,the bank to be andkept open, impliedlyhewere

effectively depositorsto whom he did not inter­he did so as those
plaintiff.theview as to

uponupon plaintiff,the the fraud other de-If there was a fraud
preference beequal. plaintiff’sThe could not sustainedpositors was

suppressedwith him and thethe mere fact that Hale talkedupon
de-effectively suppressedHale the truth from othertruth, while as

subject to control andpositors who dealt with innocent tellers his
fraudu-independentnot Hale committed “andirection. Whether or

deposits, the record does notdirecting permittingin andlent act”
immaterial, every deposit receivedThat to sincedisclose. seems be

an in-hopelesslythe insolvent wasHale knew that bank wasafter
(Brookhouse Company,v. 73 N. H.the funds of the bankcrement to

275), Hale,H. which as the officerBank,Chase v. 88 N.368, 374;
Bankpermitnot to and which thegeneral charge,”“in was bound

right retain, ifhad no to identifiable.Commissioner
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preference, so areentitled to aisplaintiffif theConsequently,
theto the fundequally traceablearefunds of othersIf theothers.

he sustained thethat hascharge, cannot be saiditplaintiff seeks to
onlyif he can do socontributionidentifying hisofproofofburden

threeHe because offailsof others.contributionsby displacing such
reasons.

May 1, 1930, to Junefromduring periodthethatFirst, appearsit
long previous insol-for a timebank, then andsavings7, 1930, the

inIncluded theseamounting $318,640.75.todepositsvent, received
amounting $170,181.57,depositors toofchecksthere weredeposits

account in the nation-definitely into thetracedbeenall of which has
savingstheinsolvency ofknowledge Hale as to theofIf theal bank.
chargeitself, as tosavings bank soknowledge of thethebank was

equally effec-deposit, it wasplaintiff’stherespect tothe fund with
$150,000 subse-respect to all the othercharge fund withthetive to

fund. This seems to beto the samedeposited and traceablequently
by per-Hale indeposits acceptedsubsequent weresuchtrue whether

guile plain-knowledge and as theinnocent ofby asor some tellerson
available toany theory of identificationPlainly enough,tiff himself.

tracing subsequent deposits.inequallyleast availableplaintiff is atthe
just probably in thedepositors are asof laterThe contributions

might arguedIndeed it beplaintiff.of thefund as the contribution
presence onprobable itscontribution the morethat the later the

savingsof$126,843.96lastUpon theorythat the9,June 1930.
be therewould be found totraceable into the national bankdeposits

Butplaintiff’sall of the contribution.9, to the exclusion ofon June
plain that, takingtheory rejected, perfectlyit iseven if that were

to the fund were muchonly May on,1 contributionsperiodthe from
Sinceby Bank Commissioner.of the fund received thein excess

$20,000, herecapture all of hisplaintiff seeks in this action tothe
commis-,coming into theinability identifyto it all asfails because of
the lead-radically from that ofThe differssioner’s hands. situation

Estate, L. R.deposits, In re Hallett’sing of identification of bankcase
into the individualfunds were traced696,13 Ch. D. where two trust

ac-the balance of theof trustee and at his deathbank account the
larger of the two funds.count than the sumwas

,2, inclusive, theMay 1 JuneSecondly, appearsit that from to
bank wasthe nationalsavings deposits traceable intototal of

of businessplaintiff’s. At the close$146,079.70. included theThis
deficiencythe$88,766.76, and2, the balance of the fund wason June

nearlyperiod wasfor that limitedto account for the traceable funds
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$60,000. ifThis confirms the conclusion that the Bank Commis-
any plaintiff’s $20,000sioner received of the it farwas from the

whole surely $20,000amount. It not an intact directlywas and
clearly part conglomeratefound to be of even a mass.

Thirdly, plaintiffthe ignore everything hap-has seen fit to that
pened prior May 1930,1,to and to avail himself of the benefitsole

$214,000 justof the inbalance of over the national bank account
prior to his the $214,000contribution to fund. Without this to start
with, plaintiffthe would be in difficulties from which he could not
escape, deposits beginning May (includingbecause all of the with 1

$20,000) nearly $90,000 subsequenthis own totalled less than the
withdrawals, anyso that the existence of fund at all which could be
traced into the depended only,Bank Commissioner’s hands not as
we shown, upon by havinghave later equalcontributions others
standing plaintiff, largely upon priorwith the but still more contri-

requirebutions which consideration.
$214,000 just spokenWe cannot that of theassume all of was de-

rived interest,from dividends and other income from the invest-
ments the 1savings Mayof bank. From to 7 weJune know that

$170,000 $585,000at least of some of accretions to the fund was from
depositors’new check contributions. How much more incame de-

positors’ maycash over the counter we cannot tell. We conclude
much,that if all, $214,000 directlynot the was derivedof from de-

positors. years prior May 1,For 1930, savingsseveral to the bank
had During year preceding May 1, 1930,been insolvent. the last

depositsthe $2,800,000.in the were Excludinginsolvent bank over
all still contributions, theory (perhaps contraryearlier theon to
fact) they $214,000that did not affect the balance of existing on

cent,May 1, 1930, require tracing perit would the of thanless ten
year’s depositsof that into the national bank to ear-mark the whole

$214,000 depositors plaintiff.for the plaintiff’searlier than The
theory tracing depends upon presumptionof the savingsthat the
bank only moneywithdrew received from income and retained in

deposits.trust all the In search,of new the factual tracing-this
theory plaintiffleads to a to the appearsconclusion as adverse as it
at attemptfirst beneficial. The to trace in discoveryends the of an
intermingling complexof funds so and elusive that it cannot be said

plaintiff’s moneythat the the Bankcame into Commissioner’s hands
integrityin even a remote state of and identification.

Bill dismissed.
All concurred.
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Rehearing. opinion plain-was filed theforegoingAfter theOn
rehearing.for atiff moved

brief), for the(byI. DuncanUpton and LaurenceRobert W.
motion.

is to madecontends that a distinction bePage, plaintiffJ. The
personally by Hale and the ac-acceptance depositof abetween the

knowledge. areof Hale’s We awareceptance by a innocentteller
common sense indistinction, but we see noof authorities for the

chargeable knowledge of theholding with Hale’sthat the bank was
innocent teller to receivethat Hale told aninsolvency from the fact

deposit-book, whereas the bankdeposit out a wouldthe and to make
gave specific veryno such order as to thechargeable if Halenot be so

Inthrough the same teller. the latterdepositednext whocustomer
Hale, ifpermitted by even notexpectedcase the teller andwas

intent to the de-ordered, accept deposit.to the Hale’s defraud
apparent onepositor by deposit is as in the case asreceiptthe of the

plaintiff lay inthe fraud was committed on theother. Whatever
he, bank,If as an officer of thesuppressionHale’s of the truth.

duty plaintiff,to the he owed it also to all de-owed the of disclosure
positors. depositors unequally would be to treat themTo treat the
inequitably.

Former result affirmed.
All concurred.


