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phrasethebeingThere no evidence of circumstances under which the
conjecturalby saywas here used the defendant it would be to that it

agreementimported pay damages way providedan to all in thatand
support preliminary findingthe factual basis essential to a that an

liability Company,in Gagneadmission of was contained its use. v.
163,N. H. 169 and cases cited.87

Judgment thefor defendant.

Hillsborough,
May 3, 1938.

Lereilda Chevalier, Adm’x

v.

Boston & Maine Railroad.

Emile Lemelin (Mr.and Ernest R. D’Amours orally),D’Amours
plaintiff.thefor

Warren, Wilson, McLaughlin & Wiggin (Mr. Wiggin orally), for
the defendant.
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employed shopin inMarble, J. The decedent was a machine
drivinghe routeAt of the collision was west onNashua. the time

He in forin Amherst. had worked Nashua101-A toward his home
Crossing eachyear passeda half and had over Ponomah twicea and

day period. returning from whenworking during that He was work
happened.the accident

driving it waswho behind the decedent stated thatA witness was
very windshield,the stuck his andsnowing hard, that wet snow to

through byplainly except spacethe cleared hishe could not seethat
four-thirty”that the time “about“sleet cleaner.” He testified was

“fairly dark,” heafternoon,in that it was and that had turnedthe
lightson the of his car.

twentyfollowing the for aboutHe had been decedent’s automobile
he aspeedat a 25 or 30 miles an hour. When reachedminutes of

point crossing, puthe out300 feet east of the saw the decedentsome
light on,The went and thestophand. of the decedent’s carhis

headlight engine comingthewitness then “looked and saw the of
swungThe car swerved to the left anddown the track.” decedent’s

byit dis-crossingthe where the train. Marksonto was struck
morning hadthe next indicated that the carcovered on road the

for a of feet.skidded distance about 56
passenger running from Elmwood toregularThe train was a train

Nashua, time.and was on
pile (presumably for use on the roadReference is made to a of sand

northerlymonths) 12 theduring the winter situated about feet from
crossing. photo-of the Theedge highwayof the and 48 feet east

pile of couldgraphs, the indicate that this sandtrial,introduced at
the failure to dis-nothinghad whatever to with decedent’shave do

According planhe a introducedcover the train earlier than did. to
by crossingthe in aplaintiff north fromthe the track extended

engineerThe madestraight course than 500 feet. civil whofor more
therecrossinga feet theplan pointthat at 100 east ofthe testified

a ofup to the north for distancean unobstructed view the trackwas
feet”; indeed, point, the head-that,four at that“at least hundred

theengine “beyondseenlight proceedingan could beof southward
point theplan. reached a wherelimits of” the Before the decedent

thehis view he had discoveredpilesand could have interfered with
applied brakes.train and his

objection ofjury that the whistleThe were instructed without
There claimrung.the bell is nothe locomotive was sounded and

thecompliance withwarning signs had not been installed inthat
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statutory provisions. sign, high,There was a cross-arm 18.2 feet
crossing. signthe the words,at the Painted on arms of this were

Crossing. Stop Look A sign“Rail Road and Listen.” circular
northerlydisplaying the letters R. R. was erected on the side of the

point crossing. pointfeet of theroad at a 312 east Near this the
began curve the south. theroad to toward It crossed track at a
angle north,slight runningand then turned ap-for some distance

parallelproximately with the track.
Although snowplows upthe had thrown banks of snow at the sides

road, high enough preventof the these were notbanks to the driver
seeing clearly approaching Oppositeof a car from train. pointan a

highway crossingin the 150 feet Norwayeast of the stood a pine,
which westerly pinewas the most of a number of scattered ontrees

northerly pointthe of theside road. From this onward to the cross-
ing the view of the track the northto was clear.

crossing, thoughThe within the limits of the town of Amherst,
was some distance from any speedsettlement. The of the train
(estimated hour)at 25 or miles an “normal.”30 was

crossingThe protectionreasonable need for in addition to the
statutory warnings byis to determined specialbe the and unusual

H,dangers particularof the crossing. Railroad,Stocker v. 83 N.
401, 405; Despres Railroad, Cyrv. N. 427, 429;87 H. v. Railroad,

N. H. 278, 280;88 Railroad, ante, presentAustin v. 307. In the
the any peculiarcase evidence fails to perildisclose connected with

crossing question.the in Certainly changea mere in the weather
whereby driving becomes specialmore hazardous is not a and un-

danger within meaningusual the of the rule.
In the of Railroad, supra, plaintiffcase Austin v. on which the re-

lies, there were many “special pertinent bearing”features of
(Stocker Railroad, includingv. supra), bythe theuse railroad of a
gasoline-electric locomotive which was so constructed as to obscure

engineer’sthe view in the direction from which the of thedriver
automobile in that case approaching.was

But even if the mightdefendant be failingdeemed at fault for to
signalmaintain an warning crossing,automatic at the it is difficult

to understand how such failure could have caused the decedent’s
speeddeath. The of the train was the same as that of the decedent’s

automobile, positions highwayand the therelative of and track were
such that theas decedent entered the he must have beencurve al-

directly facing headlightmost approaching engine.the of the He
did headlight enginenot see this or hear the bell until too late to
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conjectureaccident, entirelyit a matter of whetherand isavoid the
any lightsbybeen attracted sooner the orwould havehis attention

signal.of automaticanbells
the issue relat-entitled to a directed verdict onThe defendant was

crossing protection.the This conclusioning adequacyto ofthe
wasunnecessary negligentto decide whether the decedentitmakes

a matter of law.as
Judgment thefor defendant.

All concurred.

Hillsborough,
May 3, 1938.

a.v. Michael Bartis &G. MarkarianMarkar


