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conjectureaccident, entirelyit a matter of whetherand isavoid the
any lightsbybeen attracted sooner the orwould havehis attention

signal.of automaticanbells
the issue relat-entitled to a directed verdict onThe defendant was

crossing protection.the This conclusioning adequacyto ofthe
wasunnecessary negligentto decide whether the decedentitmakes

a matter of law.as
Judgment thefor defendant.

All concurred.

Hillsborough,
May 3, 1938.

a.v. Michael Bartis &G. MarkarianMarkar
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Wason, LeahyGuertin & Guertin orally), plaintiff.for the{Mr.

DoyleRobert J. (by brief orally),and for the defendants.

Marble, J. The defendants contend that their motion should have
grantedbeen because there nois evidence supportto- the referee’s

findings, because the findings are contradictory, thebecause receipt
dated December 2, 1932, partis in a contract, the terms of which

bybe parol,cannot varied and the plaintiff’s agreementbecause
litigation“to handle on percentagea champertousbasis is and void.”
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testimony transferred, exceptionsThe has not been and no to the
appearof to been taken. It must there-admission evidence have

presumed findings upon adequatethe anbe that were “basedfore
Cohen, 575,competent evidence.” Durand v. 86 N. H.amount of

576.
interpretationfindings onlyare consistent. The reasonableThe
that, althoughthe isgiven explanationbe the referee’s of verdictto

original report mayin thecomputationof indicated bedetailsthe
subject criticism, the real of the theyetto some basis decision.is

plaintiff’sof to the defendants. Contracts forvalue the services
ground governed by.attorneys’ on the same and areservices stand

Dodge v.similar contracts- for services.the same rules as other
Janvrin, N. H. 16.59
: 1932, anya2, is not contract inDecemberThe document dated.

plaintiffsimple recital that thecomprisesterm. It theof thesense
“professional$250 services in settlement certainfor of”receivedhas

principle, perhaps,no is better set-receipt, and “. . .It is aCases.
explained by parol, and their truereceipts may bethan thattled

Goodwin, 425,v. 25 N.Furbush H.meaning purposeand shown.”
Hening’s Digest, p.effect,the see 662.445. to same444, For cases

,: plaintiff,the when heexpress finding to the effect thatanThere is
contribution, honestlyactedthe for andbringingthe of suitadvised

correctly plain-referee ruled that thegrounds. Thereasonableon
of thedischarged suit,the termination wasbeforehaving beentiff,

though agreedheeven had toof servicesthe value histoentitled
in thethe recovered action.of amountpercentageaaccept

againstH. the common law main-Gilman, 417,58 N.TaylorIn v.
in in State,to be force this andchamperty isand declaredtenance

attorney’s350, it is that anLegro, N. H. held contract62v.in Butler
justice“contrary public“on to andaction shares” isanprosecuteto

fraud,”extortion and and isduty,” it tends “tothatprofessional
and void.”“champertous

holds,44Sawyer, 298,N. H.v. how-of ChristiecaseThe earlier
moneyrender and advance inattorney may servicesthat anever,

property, upon an agree-withoutpersonfor alawsuitacarrying on
recovered,from funds andthe thatpaidfirst behe'Bhallthatment

champerty..normaintenanceneitherarrangement is.this
or“a malicious officious inter-defined asbeenhasMaintenance

belong one, “by maintainingnotthat todoesmeddling awith suit”
otherwise, prosecutemoney, or towith .orpartyassisting eitheror

supra, 303.Sawyer,v.Christieit.”defend
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■­ stipulated,”orexpectedpersonal profit“no isIn maintenance
plaintiff or defendantbargain with thechamperty “there abut in is

expensecarry his ownthe suit atby champertorthe is to onwhich
if hething prevails.”forout of the suedprofitand deriveis to some

beenACompany, 242,255 Fed. 247.Sampliner v. mainiainer.has
which he is notup suits towho vexatiouscharacterized as “one stirs

gain.”pecuniaryso forchampertora as “one who doesparty,”a and
66, 67.by 48,24 Cal. Law Rev.Champerty,”Radin, “Maintenance

peculiar,English“The maintenance arose from causesdoctrine of
The greatof in which it was established.society,to the state the

anmaintenance, waschampertythe andsuppressionreason for of
endangered practicestheseapprehension, justice itself,that was by

power great rightsto action were trans-men,.... The of whom of
broughtin to assertferred, supportin order and favor suitsto obtain

formed; op-therights; thus andthose the confederacies which were
of in suchpression great men,which from the influencefollowed

Englishearlyin of thecases, complaint,are of booksthemes the
623,3Brinckerhoff,law.” Thallhimer v. Cow. 644.

“isjof today.” Cardozo,merelyofMuch that law curious interest
“psychologicalJ., Gilman, 265, 270.C. In the 251 N. ItsMatter Y.of

“litigationthatbackground” societythe assumptionis of medieval
24 Lawnecessaryis a a Cal.evil, litigiousnessat best and vice.”
the48,Rev. 68. There is reason the retention of doctrinescant for

severityin anything originallike in modern times.its
frauds,actions,“The the limitation of the statute ofstatutes for

the of the costsprosecutions,extension the aetion for malicious and
given against place since the Tawparties, have all takenunsuccessful

established;of have con-maintenance was and all these alterations
prevent litigation.”groundlesstributed to or and vexatiouspunish
v. supra,Thallhimer Brinckerhoff, 645.

Sawyer, 303, court,In case H. the298,the of Christie v. 44 N.
though prepared, law,“not tosay the relative maintenancethatto

champertyand part law,” suggestsnot thatof- neverthelessis our
maythe law in a at thisveryadministered different herespirit“be

day” the spiritfrom in which it “in differentwas administered a
society.” Eng­earlystate of As as 1828 of the earlysome relaxation

347,lish rule was 4 H.countenanced! In Shapley Bellows,v. N.
355, in year,decided that it is said that there is a understand­general
ing attorneysbetween and their “that the former retainclients shall
their and mayfees disbursements out of bethe sum that recovered

opposite party,”of the attorneysthat it is for tonot uncommon
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poor people money-“commence and makeactions for advances of
uponnecessary prosecution cause,”to the of the suit the thecredit of

indigentand inpersonthat thus “a circumstances enabled to ob-is
justice where, aid,tain in cases without he besuch would unable to

justenforce a claim.”
Gillen, 424, assignmentIt held in Jordan 44is v. N. H. that the to

unliquidated damages, foundedattorney tort,an of a claim on afor
fairly attorneythe assignment being executed and clientbetween

champertousin precedent debt,consideration of a is neither nor
against public policy. followingReference is there made to the

of 11Abinger Parker, 675,statement Lord in Findon M. W.v. & 681:
maintenance, upon“The law of I itas understand the modern con-

structions, is man improperly,confined to cases where a and for the
purpose stirring litigation strife,of up encouragesand others either

bring actions, they rightto or make noto defences which have to
make.”

RepresentativestheIn 1903 House of was advised that the Gov-
Council, by legislative enactments,ernor and virtue of certain had

authority attorneyin into with1897 to enter a contract an for the
favor, whereby attorneyof a claim incollection the State’s the was

legalto “receive for in about matter ahis services and said sum
equal onlyper collected, payablefifteen cent of the entire sumto out

anyof may hereunder, anysums that be collected and without
liability part expenseson the the for in there-of state connection

Opinion Justices,with.” the 72 H. 601. In the claim ofN. 1911of
attorney contingent recoverya thean for a interest in under work-

bycompensation act, approvedif the Superior Court,men’s was
recovery. 178,made an enforceable lien on such P. s. 37.L., c.

today, attorney’sfactThus, State,in this mere that an feesthe
upon his success andcontingentare are to ato be constitute sharer

publicproceeds scarcelyof the recovered can said to offend thebe
Itconscience. is of course true that a particular contract for such

may oppressive publicfees be or ofand unconscionable subversive
agreement isattacked, itWhen suchmorals. an is duty of thethe

Edgerlyit IfHale,court to declare invalid. v. 71 N. H. 138. all
arbitraryagreements contingent nature,for werefees of this an rule

imperative.would be
necessary“But this is not so at all. There is no and inevitable

hard-bargainsbetween .and solicita-improper litigation,connection
by partyacquisitiontion on the one the a of anhand and third

litigateda it would be morecase, Surelyinterest in on the other.
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say champerty when,rational and sensible to that onlyis an evil and
when, it leads to not,these evils. When it it is not merelydoes
unobjectionable, may actuallybut good purpose,serve a manyas so

expressly quite justifiablycourts have and found.
quite readily“It is true that it accomplishmentlends itself to the

wrongful purposes just specified.of the But the real source of such
goespurposes deepermuch in social life than the mere existence

instrumentality.of an Fraud and overreaching have never been
by outlawing particularabolished the theyform have assumed at

any given champertousIftime. any goodcontracts can serve pur-
pose—and they apparently can—it is not foresight, but the infantile

ofpsychosis ‘all-or-nothing’ which demands that we discard them
altogether.” 24 48,Cal. Law Rev. 72.

that, exceptIt is our conclusion in those cases where it is found as
sought promoted,litigiousa fact that tostrife is be the rule against

champerty and maintenance is not now in force in this jurisdiction.
agreementIt follows that the as to plaintiff’s compensationthe

infor services the for contribution,suit if made, illegal.was not The
discharged,plaintiff, on being was therefore entitled recoverto

reasonablywhat his were Clark v. Manchester,services 51worth.
N. H. 594.

Judgment on the report.referee’s

All concurred.


