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“ifquestion fact andweight of the evidence” was a ofagainst the
mayfinding was a reasonable one it not be dis-. . the trial court’s.

Malouin, 242,88 N. H. 246. the find-v. Sinceturbed.” Wasutskie
depended upon inferences deducibleing the trial court debatableof

law,evidentiary facts, hold,we cannot a matter of thatthe asfrom
the ver-denyingin the the motion to set asidewas error orderthere

dict.
by Hos-was unenforceableclaim that the sub-contractFederico’s

the of the town thereto had notagainst him because consentmer
in a contractobtained, wholly prohibitionuntenable. “Aisbeen

of therights for the benefitassignment of thereunder isof the
rightsassignee acquiringprevent the fromobligor, and does not

Inst.,assignment.” Am. Law Restate-assignor by theagainst the
Ed., s. 422.Williston, Contracts,2 Rev.Contracts, 176;s.ment of

Judgments on the verdicts.
All concurred.

Coös,
May 3, 1938.

Henry Bujold.Raymond v.Berl S.
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Rayno (Mr.G. Karl orally),and E. Dowd DowdCarlton for the
plaintiff.

Hinkley (Mr.Thomas J. Leonard and & Hinkley Walter D.
Hinkley orally), thefor defendant.

plaintiffTheWoodbury, not rightJ. does contend that he has a
against theof action defendant at common law. He onlyclaims

(P. L., 150, 23, 24),a statute c. which provides,under ss. 23,section
“Any person to whom property damageor to whose maythat be

by dog kept bynota owned or him beoccasioned shall entitled to
damage from whoperson keepssuch the dog,recover owns or the

possession, damageit inhas unless theor was occasioned to him
engagedhe was in the of a trespasswhile commission or other tort.”

provides24 that damagedouble the amount ofSection the sustained
anbe recovered in action on the case.may
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nothing the stated fromThere is in facts which it might be inferred
trespassaplaintiff personalthat the committed to the property of

captured dogwhen he and heldthe defendant the latter’s or thethat
itplaintiff’s respect anyin to way.conduct was tortious in other In

ipdog plaintifftying up doingthe his barn the was what the defend­
requested himspecifically do,ant had to nothingand there is to

doing plaintiff statutoryin so the rights byindicate that forfeited his
negligence.orany Quimby Woodbury,act of carelessness v. 63 N. H.

370; Hallahan, 75 N. H. 534. imposesSmith v. Since the statute
liability dog-ownersupon proof bywithout of their fault, since,and

right actionterms, givesits the of which it not“does inure to either
keeper dog,” (Gagnonof the Frank, 122,the owner or v. N.83 H.

123), question presentedit the solefollows that is whether or not at.
damage dog being bythe time when the was done the was “kept”

plaintiff as that is in thethe word used statute. notWe do believe
itthat was.

meaningof the “kept”The content of word widelyvaries so with
generalits use that it anythe circumstances of defies or universal

impliesdefinition. As used in the statute before us it more than the
harboring dog for purposemere of a a limited or impliestime. It

the exercise of a substantial number therather of incidents of own-
ership by who, though not owner,one the to act hisassumes in

permits presence dogOne who the casual upon prem-stead. of a his
fairly keeper,cannot be said to be its nor doesises he become such

temporarilyhe or keeperwhen feeds shelters it. One becomes the of
dog only he,a either with or without permission,when the owner’s

manage, dog-ownersto or care for it generalundertakes control as in
are accustomed to is the in (Cummingsdo. This rule this state v.

52Riley, 368),N. H. as well as the rule elsewhere under statutes sub-
2stantially 106;C. Jurisprudence p.similar. 3 J. Am. 741.

us, stated,The facts in the case before so far as do not show that
attemptedplaintiff dogthe to substitute himself for the ofowner the

attemptedor that he exercised or to exercise the control over it
generalin are propertywhich owners accustomed to exercise ofover

that nature. The facts show that plaintiffrather the theretained
dog possessionin for a purposehis limited time and for the oflimited

todelivering it its owner as soon as the latter it,could come for and
such onlythat acts of dominion as he exercised were those reason-
necessaryably to purpose.effectuate that

. (Lawsits first in 1851 1851, 1124),Since enactment c. the statute
keepersowners, possession dogshas made those in forand of liable
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hand, onlyothermay do. On the ownersdamage theywhichthe
damages forright recover suchthe toare deniedkeepersand

the class ofpossessionin from thosethoseThe omission ofinjuries.
in of thoseof them the class whoinclusionmay not sue and thewho

intention tolegislative differentiateindicates amay be held liable
possessionmerely has of it.dog and one whokeeperthe of abetween

only such control over theplaintiff exercisedIn case at bar thethe
attemptHe did notpossession of it.to retaindog as was essential

consequently not,he wasit and asfurther overto exercise dominion
statutorydog in the sense.keeper of thelaw,of thea matter

New trial.
concurred.All

Rockingham,
1, 1938.June

Lucy Leavitt v. Louis A. Bacon.S.

Joseph E. Leavitt v. Same.

Young, Jr., by guardian,his ThomasWilliam J. Watkins

v.
Same.


