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hand, onlyothermay do. On the ownersdamage theywhichthe
damages forright recover suchthe toare deniedkeepersand

the class ofpossessionin from thosethoseThe omission ofinjuries.
in of thoseof them the class whoinclusionmay not sue and thewho

intention tolegislative differentiateindicates amay be held liable
possessionmerely has of it.dog and one whokeeperthe of abetween

only such control over theplaintiff exercisedIn case at bar thethe
attemptHe did notpossession of it.to retaindog as was essential

consequently not,he wasit and asfurther overto exercise dominion
statutorydog in the sense.keeper of thelaw,of thea matter

New trial.
concurred.All

Rockingham,
1, 1938.June

Lucy Leavitt v. Louis A. Bacon.S.

Joseph E. Leavitt v. Same.

Young, Jr., by guardian,his ThomasWilliam J. Watkins

v.
Same.
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Sleeper Jr., orally), for the(George Grinnell,William H. H.
plaintiffs.

Hughes Hughes orally),& Burns and Charles F. Hartnett {Mr.
for the defendant.

Page, J. These cases arise of the collision of two motorout
1932,at ten in in themorning 25,vehicles about o’clock the of June

Lafayette Avenue, publicof the and twointersection Road Atlantic
inhighways Hampton. day the roadclear,North The was and

dry. Leavitt’s,was The two E. drivenJosephcars involved were
by wife, Lucy byLeavitt,his S. and the driven himself.defendant’s

Young, Jr., grandson, years age,William J. Mrs. Leavitt’s fifteen of
passenger sitting right.in thewas a Leavitt car and was at her Mr.

present. personalwas not Mrs. in-Leavitt Leavitt sued for her
Joseph soughtjuries. car,E. todamagesLeavitt to recover his

expenses by damagesentailed the ofinjuries,his wife’s and for loss
Watkins, damages personalconsortium. forguardian, claimed

injuries by Young. allegedsuffered All of todamagesthe were have
by negligence.caused thebeen defendant’s

TakingThe evidence exhibited it mostthe usual conflict. favor-
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followingthat the factsably plaintiffs, the record disclosesfor the
might been found.have

Atlanticdriving easterlyin an direction onMrs. Leavitt was
Thoughnortherly LafayetteAvenue, the on the Road.defendant
throughlegally athat the latter wasthere was insufficient evidence

both sidesway, in Atlantic Avenue onstop-signs plantedthere were
Road,LafayetteLafayette Leavitt, approachingof the Road. Mrs.

twenty-westerly side, aboutstop signcameto a at the on the distant
twenty feet insurfacing road, which wasseven feet from the of that

width.
time,appreciablecoming stop,After which held for anto a she

nothing coming in either direc-she looked and sawnorth south and
coming,the defendant wassouth,tion. Her view to the whence

thirty feet.two hundred andwas limited to a distance of about
nothing, she startedHaving stop-signlooked while at the and seen

Lafay-an hour theup proceeded speedand at a of five miles across
collision,starting the moment ofette Road. From the moment of to

straightright left,looked ahead.she neither nor but
crossing,the half onWhen the Leavitt car in the middle ofwas

south-bound,stripthe on the the defendant’snorth-bound and half
away. happenedcar hundred feet The collisionwas at least one

three feet of thewhen the Leavitt hind wheels were withincar’s
easterly margin Lafayette Road. The defend-of the surface of the

and thecar,of the Leavittant’s car collided with the rear wheel
damaged. The defendant’s evidenceradiator of the former was

lane becausethat he turn into the south-boundwas was unable to
north, if the hadapproachingof a car from the but even evidence

juryconflicting upon point,not been the were not bound tothis
safetywithbelieve the claim either that he could notdefendant’s

sharply actually slightlyturn turned to the left.left,to the or that he
carimpact swungThe force the rear end of the Leavitt onof the

long, nearly,came to resttwenty-fivea curve about feet and the car
Lafayette facingif wholly,not off the of the Road south-surface

considerablywest, having changedthe more thandirection of the car
ninety degrees. brought stop onThe car was to a thedefendant’s

fiftywesterly Lafayette Road, from to aside of the somewhere
pointhundred feet from the of collision.

always fullyThe defendant Leavitt car wasadmitted that the
standing, startingwithin beforehis from the moment it wasview

it.to when car hit Heintersection,cross the to the moment his
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negligent duringsavinghe took no actioncould be found because
elapsedthe time.

knowledge everyfor com-common that action there is aIt is
reaction; that of the had to bepensating the inertia Leavitt car
by displaceforce it to extent indicated.overcome a sufficient to the

force toin the defendant’s car sufficient momentiveThere remained
testimonyfurther, provided ofcarry fiftyit to a hundred feet the

own the timethe were believed that his motor atdefendant stalled
perfact milesof There the further that at fivethe collision. was

progressed only feet, while thecar a little over tenhour the Leavitt
jurymore. Theproceedingwas one hundred feet ordefendant’s car

considerablyjustified drivingfinding that he waswould have been in
(Laws 1927, 2),s. or thatthirty-five 76,an hour c.faster than miles

reasonably he turned leftwatchful,he or that could havewas not
They that hisand the accident. could have concludedhave avoided
respects negligentwas and causal.in one or more of theseconduct

findingjury equally warranted that Mrs.The would have been in
causingnegligence had in accident. FromLeavitt’s some share the

part thestop-sign pointthe the entered the ofto where she traveled
right.Lafayette Road, she left nor Had she lookedlooked neither

an un-entered, practical purposesas would all have hadshe she for
did notapproachingof traffic from the south. Shelimited view

eyestwenty-five with herlook drove feet or more furtherbut
straight The that her failureahead. would be warrantedconclusion

contributing Railroad,to the v.look was a cause of collision. Niemi
in her case1,87 N. H. 3. There can no doubt that the verdictbe

negligence,the fact of her the in the otherestablishes and verdicts
Therenegligence.thecases must establish fact of the defendant’s

every sustainingreason in her case andseems to be for the verdict
whyno itreason should be set aside.

by guard-may conveniently brought theNext we discuss the suit
ian. nonsuit or aHere the defendant not be entitled to acould

There own causaldirected verdict. evidence of hiswas sufficient
(1) thenegligence, granted unlessand his could not bemotions

negligence grandson,her orimputedof Mrs. Leavitt to be towas
(2) boy’s negligence conclusively have con-appearedthe own to

injuries. urged,is but thetributed to cause his The former not
latter is.

Apparently questionthe for himself not submittedof his care was
ofjury, questionto here becausethe but the defendant can raise no

wererequested instructions,fact. He nonethat no suitable and
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given. The merely jurycourt the that negli-told Mrs. Leavitt’s
gence was not imputedto be to him. After the completion of the

colloquyinstructions there was a at the bench between the court
and counsel. counsel, justhavingDefendant’s been byreminded
the court that he exceptionshould take portionsto such of the
charge thought erroneous,as he suggested negligencethe boyof the
if he could see and did not. Then followed this:

“Court: charged anyHe wasn’t duty.with
“Mr. Sleeper: argumentNo negligent.in the claim he was No

anystatement inmade form.”
denyDefendant’s counsel did not that this was the first time the

question of boy’s negligencethe raised,had been but did discuss the
possibility contributory negligence.of inquiredPlaintiff’s counsel
whether the court charged jury boyhad the negli­that the was not
gent. Defendant’s counsel “No,”answered and there the matter

dropped, anywas request charge anywithout for further excep­or
bytion asked for the defendant. Counsel for the defendant appears

to have acquiesced, expressed doubts,for all his in the situation as
it was known jury. juryto the The law as the heard it thus became
the law of the trial and the exception raising anydefendant has no
question error,of even on his motion to set aside the verdict.
Williamson v. Company, ante, 216. Even if were so,this not the
evidence passenger’s negligenceof the was not conclusive.

There questionremains no the passenger’sas to verdict for the
guardian except the defendant’s claim that it was excessive. The

presentedmotion question Cyra of fact for the trial court. v.
Railroad, 88 N. H. 278. questionThe denial of the motion raises no
of law appears definitelyunless it clearly juryand that the did not

properlyact in its consideration of the evidence. Wisutskie v.
Malouin, justifies88 N. H. 242, 246. The evidence no such conclu-

boysion. The specialsuffered a blow on the forehead of no serious-
ness, injuriesarm weeks, injurieswhich were cured in hiptwo and

mightwhich have been found to be still existent at the time of the
trial, yearstwo the Heafter accident. still walked a lame,little
was bothered climbing stairs, hipabout thesometimes would catch
when he rose from chair,a and sometimes it ached even while he

sittingwas lying. Shortly trial, hip-motionor before the his was
twentyfound to be degrees twenty-five degreeslimited in flexion and

in abduction, with other motions about normal. The condition was
arthritic and could be found to have resulted from the accident. No
special treatment witness,was known to a medical who declared
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remedy. not said that theonly It could be evi-time thethat was
juryto indicate that the wereclearly preponderant aswas sodence

intelligent it, theyto or thatgiveto considerationor failedmisled
Malouin, supra.v.improperly.acted Wisutskie

for nonsuit and directed verdict in themotionsThe defendant’s
question inLeavitt, claimed,it is raise anotherJoseph E.action of

in the ofby the similar motions case Wat-those raisedaddition to
his topermittedMr. had wife drive his carkins, guardian. Leavitt

upon son. There nogoinguse in to call her ison this occasion for
upon business or as hisdriving her husband’sclaim that she was

ofenterprise jointwas a one husband and wife.agent, or thethat
ofmanagement and control the car. When thehad the soleShe

responsibleMr.jurythe that Leavitt was notPresiding toldJustice
imputednot benegligencefor that her could toher conduct and

far thehim, properlyhe them as as husband’s control orinstructed
McCarthy Souther,v. N. H.right 29,concerned. 83to control was

1;54; Errol,N. H. v. N.36, 37; Lussier,Dimock v. 86 Vidal 86 H.
Lapointe,v. N. H. 162.Noel 86

position cannot,the that theThe defendant now takes husband
for consortium of hislaw,as of recover the loss of wifea matter

negligence.partare due in to her owninjurieswhen the to the latter
jurisdiction. Itlaw been settled in thispointThe of has never was

was forsuggested to the when the motion made a directednot court
juryrequestlater take from theverdict, and there was no to the

damages any wayto limit inquestion of for loss of consortiumor the
Josephin E. Leavitt’s case. Theto be submitted courtissues

actually jury question damagesto the the of Mr. Leavitt’ssubmitted
lessening car, expensesof his inof the value his for conse-for the

herquence injuries,of his wife’s and for loss of services.
objected exceptednor thisThe defendant neither to submission.

presumed damage.to cover all three ofThe verdict must be elements
responsiblechargeTo that Mr. Leavitt was “not for her con-the

imputednotduct,” negligencethat her “could be ... to her hus-
“regardlessthat recover ofband,” and he could whether Mrs.

contributorily negligent”notwas or the defendantLeavitt was
suggestion. colloquy followingno In the the benchmade at the

charge portionthis of the instructions was not even mentioned.
by any duringquestion exceptionnot raised trialThe was and is

Larose,Bennett v. 82 N. H. 443.not before us.
why question openis another reason the is notBut there here.

notAssuming, deciding, that the husband could recover forwithout
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question ofconsortium, go juryto the on the thehe could stillloss of
by concurring negli­separate property caused thedamages to his

He fromwife defendant. could recover eithergence of his and the
contributorily negligentnotelection, he was himselfat his because

operationhis wife’spowerno control or of control over ofand had
(Maryland Companyfrom her v.rightHis to recover &c.the car.

H. with that herLamarre, 206)N. is inconsistent the view fault83
imputed marriageto him of thedamaging his car can be becausein

par­henot be held liable for her tort unlessrelationship. He could
actively wrong procured Caplan Caplan,or it. v.in herticipated

argued successfully propertyhisH. It not be thatN. 318. could83
depending uponone hisin the was matrimonialright automobile

rightit from some of his wife’s. Thestatus, or that was derived
present theory,own to aentitled,was not on his nonsuitdefendant

E. Leavitt’sJosephverdict in action.or a directed
circumstances, the has notexistingUnder the defendant raised

byquestion of law to consortium motion to set aside thethe as his
Elkins,McDonald N. H. 249,He the case of v. 88verdict. invokes

jury plainpoint.not The did not fall into abut that case is in here
were not in fact. Inlaw,of and the verdicts inconsistentmistake

juryclear that the found that thethe McDonald case it was wife
injuries; consequently the husbandno verdict for the couldsuffered

position mayThe taken that we construe the verdictnot stand.
indicating findinga she sufferedagainst Mrs. as that noLeavitt

appearingclear facts from theseinjuries is untenable. The verdicts
given juryto(1) applying them,law the returned aare that the

they sheagainst Mrs. Leavitt because found that both andverdict
causally negligent, (2) indefendant were and also accordancethe

negligence imputableher not towith the instruction that was her
Mr.husband, they verdict in Leavitt’s favor. The find-returned a
theing by Presidingthe on motion to set the husband’smade Justice

ofotherwise,aside could not have been and his denialverdict the
inconsistencyquestionno law. There is no suchmotion raises of in

might attempted.in theas corrected mannerthe verdicts be Hewett
jury disregarddidAssociation, 73 N. H. 556. The not thev. instruc-

them; faithfully. Theythemgiven they followed didtions not
as of trialgivenmistake the law them. Whether the law the and

jurygeneral accord, properly appliedlaw in the that ofthe were the
trial.

inmotion to set aside the verdict favor of Mr. LeavittThe raises
question from those inno other different considered connection with
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ground requires,The that it was excessivefor Watkins.verdictthe
Upon evidence, jurytheconsideration. the werehowever, separate

partof thefinding accident,as a result inthat causedinwarranted
Leavitt had suffered either traumaticdefendant, Mrs. neu-by the

might either, theyIt be didlabyrinthitis. but notor traumaticrosis
hereIn such a situation as is found itwhich. couldto decidehave

expertsmedical could not tell withthat assurancenomake difference
the throughother was conduit whichone or the thethewhether

The in thepassed. trauma received accident wasof causationchain
theeither; suffered,either could cause ailmentsto causesufficient

onlythe ailments werewould; suffered afternothing else theand
gave opinionwitness an ifaccident, One medical that itnot before.

resultingit fromlabyrinthitis, was a condition trauma ratherwas
possible Havingof the other causes. thefrom some evidencethan

jurysummarized, findingthe were warranted in that Mrs.thus
probably part bycaused inLeavitt’s ailments were defendant’s

they finding.taken to havefault, must be made thatand The
uponadmissibility findingof some of the evidence which this was

will discussed later.based be
changedThe could be found to haveailments mentioned Mrs.

good subjectinsixty-year-oldLeavitt from a woman health oneto
fainting-spells. Formerlyandfalling-spells she had beento able

house,inwork and about the likeany cleaning, papering,to do
anyscraping ceilings, gardening, workhard she wished. Afterwards

hardly justto time of trial “toup any work,she was the doable
light things doing dishes, somebodylittle like has to behad with

somebody has totime,her all the had do all the hard work. If she
anytried to of the hard work she would have spell.”do a bad We

say any denyingcannot a matter of law that there was erroras in the
of $1,500motion to set aside as excessive a verdict for the husband’s

services, comparatively expenseshisloss of his wife’s small for her
slight damageand the to his car.medical care

difficultyto Mrs.A medical witness testified as Leavitt’s in
swallowing: say diagnoseI I am unable to I“Well that... don’t

say mightI is Uponknow it was. All that can what it be.”what
being asked in whether would bethen substance this accident a

cause, replied anythe thatwitness almost blowsufficient could
swallowing.witha would interfere To thiscause neurosis that last

excepted. Thequestion and answer the defendant same witness
already symptomsthe noted in Mrs.had testified that Leavitt

labyrinthitis, byor tomight be due either to neurosis which we
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suggested bywere theonlyunderstand that those conditions
surelysymptoms. He further had said that he could not tell which

existed, equipped diagnose labyrin-he was not tocondition because
objectedquestion apparentlyThe and answer to were de-thitis.

groundworksigned lay the for the conclusion that the conditionto
examination,The itprobable result of the accident. as laterwas the

ground labyrinthitisthe of welldeveloped, covered as as neurosis
bythat each could be trauma. Theand tended to show caused

mayquestion possibilitiesthe whether bedefendant now raises
jury per-if the to beprobabilitiesto when must be found istestified

plaintiff.for themitted to find
manyprobability finally appear will not innecessity that theThe

knowledge. Nothing prob­jury’sthe iskeep possibilities fromcases
the whichpossibilitiesand are stuff ofimpossible,which isable

establishingIn the a chain ofare made. course ofprobabilities
always pro­supposed partythat a will benot to beit iscausation

necessaryAshowing possibility of causation. factfrom thehibited
possibilityyet the evidence of the mustmay possible,to bebe shown

be, nothing appeared to re­the record when else hasfromstricken
justify findingspeculationmere and a ofmatter frommove the
by expertan that aopinion expressedwhere an isSoprobability.

causes, one of whichmay be due to one of twoconditioncertain
himthe other would free fromwhilecharge the defendantwould

specula­mereappears, jurythe is left tonothing elseliability, and
liability probabletheory imposing morethecannot findtion and

case,In the evidence must be strickencontrary one. such athethan
Sherburne, 103;85 N. H. Emerson'EsperanceL­ v.from the record.

N. H. 108.Company, 87v.
justcase at bar from those cited is thatof theThe distinctionfirst

jury were, alreadypresented to the aspossibilitiesthe alternate
liability damages.forthe defendant’swithhinted, consistentboth

theorya of causationchoose betweennot asked tojuryThe were
theoryequally probableandefendant andhold thewhich would

They were asked to believe that it wasdischarge him.wouldwhich
injuries throughfault caused one ofthe defendant’sprobable that

onlyintervening conditions, possiblebut theequally possibletwo
symptoms in in-to the noted thegive risecouldwhichconditions

possible of causal con-adoption of twoThe theoriesjured person.
jury speculatethe to as to thedid not leavemediumornection

were eliminated and bothall other theoriesprovidedcause,original
original If the evidencethe cause.up withconnectedweretheories
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choicethat,down to no as between the two theoriesboiled was
required.

question sufficiencyThe to the of theas accident to cause the
symptoms improper erectingunder discussion was not as a ofmeans

probability.of It is true plaintiffthe structure that the case for the
shaky by witness,left the first medical who testified, alreadywas as

stated, symptomsthat the must have been due to either traumatic
labyrinthitis, gaveor to opinionneurosis but who no whether the

labyrinthitis, existent, byif was caused trauma or Butotherwise.
the defendant did not ask that this in entiretyevidence its be

ground jurystricken out on the that the result was to leave the
guessing as traumatic and labyrinthitis,between non-traumatic and

testified, arguedafter the second medical witness it could not be that
guess.jurythe had to make that The situation thus is much the

in Flack,as that before us Demers v. 88 N. H. 184,same where evi-
held to plaintiff’sdence was admissible show that tooth could have

collision, appearingfractured the result of abeen as it that the tooth
good priorin condition to the and that itwas collision was fractured

it, only bythat the trauma plaintiffafter also suffered the was in the
in anycollision. We think that the absence of evidence of another

blow, jury guessingthe not whenwas it found a connection between
proved ensuing disability.the blow and the

stated, subjectThe first medical witness excep-to the defendant’s
tion, that he did not think that a fracture of the sixth vertebra would

symptomscause trouble to the mastoid and result in the found. The
tendingevidence was material and admissible as to eliminate one

theory possibility leaving onlyas a and others for consideration.
objectionThe second medical witness testified without excep-or

opinion dizzy spellstion that in his Mrs. faintingLeavitt’s and
spells labyrinthitis—traumaticwere due either to neurosis or to in

case; slight mighteither that even a neurosis,blow cause a while
required produce labyrinthitis.more force would tobe This testi-

mony, practicein conceded to admissible,be stated in effect the
opinion probabilityof that one or the other condition existed, and

asserting probabilitywent further in that the bywas not rebutted
that thethe fact blow was not severe.

admitted, plaintiff’sAfter this the put hypotheticalwas counsel a
question assuming questionthe accident in asking witness,and the

you expect“would that in such a collision be a sufficient cause[sic]
offor either these ....?” The mightconditions answer was “That

it,” upon following colloquy place:cause which the took
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out, please.that stricken if the CourtHughes: We ask be“Mr.
Iguess. MightI cause. Witness: Wellright shouldAllCourt:

help any. Hughes: Objectit if would Mr.that tosay it could cause
May weMay Hughes: excep-Mr. haveremain.Court:that.

right.”Alltion? Court:
sufficiencyas thehave to theagain we a statement of blowHere

opinion probabilityThe of had beenthe results observed.'to cause
more than the familiar statement thatwas no thethisgiven, and

bywith the force exertedwas consistent thedescribedcondition
thisthe received in accident was of suffi-cause, that blowalleged

labyrinthitis. rulingsNone of oneven the evi-to causecient force
objections evidence,were uponThere other toerror.dence was

ruling. Consequentlyprocured adefendant nonenone theof which
been considered.them hasof

argumentinterrupted plaintiffs’the with excep-The defendant
argumentof the unfinished. Theone sentence state-tion which left

plaintiffs’ claim that because of obstructions toregarded thement
view; 103, required approachL. c. s. 18 him toP. thedefendant’sthe

per sentence, up pointThemiles hour. to theat fifteenintersection
fairly.interrupted, law wouldstated the What haveit waswhere

plaintiffs’Theinterruption, cannot be known.for thefollowed but
go statingobjection to to the manner ofthe theunderstoodcounsel

Theapplication this case. defendant’sto to counsellaw not itsand
misunderstanding, if it was a misunder-nothing correct thistodid

theruling by applicabilitythe court as to ofgetto a thestanding, or
given jury byto thehad theAfter the statute been court’sstatute.

proprietywith the court theinstructions, the defendant discussed of
yoursaid, exceptiontake todoing. The court “You whateverso

repliedTheproper.” “Yes,”defendant’s counselyou thinkdon’t
exception. question appearsThe of not tolaw beclaimed nobut

us.before
argument that wouldexcepted to it take threeThe defendant

go pointMrs. Leavitt to from a certain toone-third seconds forand
argumentThecar was struck.where her husband’s waspointthe

bythe timeevidence and understated aby the aboutsupported
validity to thecan see no defendant’s re-a second. Wethird of

plaintiff adoptedshould have argu-that the forinsistencepeated
a Itand shorter time. was properof travelment shorter distancea

elapsed timefrom the Mrs.argue three seconds Leavittto that over
Lafayettethe Road to thesurfacing of moment ofbegan cross theto
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of thein the direct viewtime she wasDuring all thatcollision.
defendant.

argument:in “Heplaintiffs said [Dr. Jones]for theThe counsel
my opinion is that thatChesley may say,Dr.says I don’t care what

sixthpartin of theextension, the outerin thewoman had a fracture
injuryshe had this headshe had there andthat’s whatvertebra and

in as nearopinionform hisgot one or anothershe has either theand
difference,any sheyou it,call doesn’t maketell,as he can whatever

excepted groundon theinjury.” The defendantgothas the head
argumentopinion. Theof Dr.was a misstatement Jones’that this

by the evidence.amply supportedwas

Judgments on the verdicts.

All concurred.

Merrimack,
1,June 1938.

University Express,Overland Inc.

v.

Griffin,F. Commissioner Motor Vehicles.John of


