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Hillsborough,
1,June 1938.

Laura Simoneau & a.

v.

The Prudential Insurance Co.
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orally),(Mr. D’AmoursD’AmoursErnest B.Emile Lemelin and
plaintiffs.for the

orally),Branch for the defendant.(Mr.Thorp & Branch

garageemployed nightat in a atwasPage, The insuredJ.
sleep premiseson the after mid-permitted toManchester, but was

appearIt not whether hisfor work. doeshe had callsnight, unless
night June 12. He returned homeinterrupted on the ofsleep was

half morning 13th, church,of the attendedon thepastat seven
at in the11, and awakened about 1:45wasto at aboutwent bed

accompany Hamptonhim tocalled totwo friendswhenafternoon
plaintiffs,the insuredmost favorable to theUpon the viewBeach.

fatigue when he left home or when he enteredsuffering fromwas not
the beach.arrival atwater afterthe

getting beach,to the Simoneau and hishour aftera halfFor about
bathing suits, played “catch” with a tennisin their ball.friends,

200sea,out into the some feet. One ofwas thrownThen the ball
out thecompanions started to swim for ball but turnedthe insured’s

way. Simoneau, who had not enteredgoing part beforeafterback
out to the ball.water, went in and swamthe

uncommonly rough. temperatureIts was 54notThe water was
findably excessively place.so for the time andcold, notdegrees, but

verytwenty-five years old, strong man, appar-a inwasSimoneau
complainedhad never of illness. He was aently good health and

strongly ball,to the itHe swam retrieved andpowerful swimmer.
equal strengthswimming with half or two-thirds of thereturned,

any struggle thatThen, observed, anywithout was orway to shore.
disappearedhe in the water andheard,was was notoutcry that

disappearance,fifteen after hisalive. About minutes hisagain seen
broughtandon the bottom of the sea to shore.body was located

failed, pronounced byand heAttempts was deadat resuscitation
lungsdrew from theThe embalmer insured’s andphysicians.

large quantity of water.astomach
by the examination of thepresented witnessesThe crucial issue

jury in of the defendant entirelyto the behalf wasargumenttheand
mainly upon conflicting expert opinionmedicaldependedsimple and

Basing upondeath. its claimcause of testi-the immediateas to
might rejected bywhich have beenproduced,itmony of a witness

argued swim,that Simoneau ceased todefendantjury,the the
quietly for aboutand floated a Re-upon his back minute.turned
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lying upon opinion, jurymedical which the libertywere also at to
reject, that the disease,cause of death was heart the defendant
argued lay back,that “he over on lyinghis and while there, the

on his great, great goburden heart was so too for him on,to and he
simply died then and there theoryand sank.” Instead of this of
floating, byfollowed death from heart disease, ending sinking,in the

urgedplaintiffs jury,on the openingfrom the of the trial, the view
sinking happened bythat the first and was drowning.followed The

clearly byissue between these two views was stated the court to be
jurythe matter for decision both when the impaneledwere and when

given.the final instructions were The verdict established as fact
urged by plaintiffs.sequencethe the

question presentedThe thus is one of policycausation. The in-
against directlyresult,death “as a and independentlysured of all
causes, bodily injuries, solely throughother of external,effected

means, which, exceptviolent and accidental of in drowningcase of
injuries by an autopsy,of internal revealed there aof is visible con-

body.”wound on the exterior of thetusion or The rest of the acci-
is not material here. Thedent clause words “accidental means” in

require injurya contract that the cause of thesuch shall be acci-
lacking, recoveryIf such a cause be will bedental. denied. McGin-
H.Co.,Insurance 88 N. 108.ley v.

Trew Co.,the decision in 1861 of v. Assurance 6 Hurl. &Since N.
drowning839, appears (asphyxia-it never to have been doubted that

water) by external and means,in is caused violent ortion the that it
The defendantmay attemptthe result of accident. does notbe to

contrary position. byIt is bound thea authorities and thetake
generaldrowning propositionin its contract to thereference to above

urges that the drowningIt however means of instated. this in-
accidental, voluntarywere not that the action of the insuredstance

injury produced death,that andthe cause of the that volitionwas
authorityof accidental character. Fordeprived the means the de-

McGinley Insurancechiefly upon Co., supra,relies v. andfendant the
upon decision,which we based thatprincipal cases United Statestwo

Barry, 131 U. 100 andAss’n v. S. Landress v.Mutual &c. Insurance
491.Co., 291 U. S.

McGinley voluntarilythe insured drank “splits,”case aIn the
quantitiesginger ale, in suchmixture of alcohol and as to cause

recovery,and death. We denied since the circum-alcoholismacute
sayman could means,that no reasonable that thewere suchstances

stomach, weretaking alcohol into the accidental.the of
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platformfrom avoluntarily jumpedBarry the insuredIn the case
instrongwas andof four or five feet. Heground, a distanceto the

injuredalighted he was in suchWhen hegood physical condition.
hefrom which died.of the duodenummanner as to suffer a stricture

jumping,was thetold in that the meansjuryThe were substance
accidental,might “anythingwhether there wasthey inquirebut that

jumping be-unexpected” in the act ofunforeseen, involuntary,
hethe timeplatformleft the andthe time the deceasedtween

was defined asground. The term “accidental”alighted on the
taking place; not ac-chance; unexpectedlymeaning “happening by

In otherthings; expected.”or not ascording to the usual course of
ordinary means, voluntar-“if as follows fromwords, a result is such

way, it cannot beemployed, unexpectedin unusual orily a not
byeffected accidental means.”called a result

for thecharge and the verdictSupreme sustained theThe Court
thejumped fromplaintiff. companions“The of the deceasedtwo

alighted safely.place,and and Itplatform, at the same timesame
alightintended toonly that the deceasedpresumedbe notmust

thejury were,The on all evi-thought that he would.safely, but
he did Thean accident that not.”dence, liberty sayto that it wasat

heightgood from whichhealth,in that thethat the insured wasfacts
menthe two otheronly feet,four or five and thatjumpedhe was

evidencewas no directsafely, were “all the evidence.” Therelanded
leavinginjury, theto cause theaccidental means intervenedof what

juryBut the werejumping colorless as to cause.voluntary act of
evidence.”infer a means from “all thepermitted to such

entirelypeculiar upIt camerather to itself.The Landress case is
it, noalleged, the court viewedpleadings. plaintiffThe ason the

golfing underbeing good health,in wentinsured,that themore than
safety,with andhe had before metof weather assuch conditions

allegationwasallegation,no as theresunstroke. There wassuffered
intervened.Barry case, accidental meansproof in the that someand

on ajury. The decision restswas, therefore, no case for theThere
to beground. and another reason laternarrow, technical For this

mentioned, helpit cannot the defendant.
thecases whereapparent that there are someIt becomes at once

non-accidental;and thereforevoluntary proximatelyact is causal
justify the conclusionwherethere are other cases the factswhereas

injuryand some acci-there has intervened between volitionthat
voluntary of character asdepriveswhich the actmeansdental

for the in-it no more than the occasionproximate cause or makes
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•jury. inquiryThe whethertherefore is some method is to be found
which will jurydetermine when there is a case for the in spite of the
voluntary act settingof the insured in in motion a train of events
ending in death.

policyThe word in given meaning“accidental” the is to be the
ordinary policythat the McGinleyholder would attach it.to v.
Co., supra, page 109. meaning given byInsurance at The common

“Happening byWebster will do as a test. chance, unexpectedlyor
accordingor not things.”to the usual course of A definition,similar

noted, adopted Barryit will be in Applyingwas the case. athis as
test, it is obvious that the woman who of her own volition took into

system large quantity “splits”her a of ordinarydid an act which in
expectation “according things”or to the usual course of would

injury.cause No reasonable man could infer that some accidental
drinkingmeans intervened her injury;between and the the inference

inescapable voluntarywas that her act was the non-accidental cause
death, thoughof even she did not intend the expectresult or even it.

BarryIn applicationthe case the of the same questiontest left a
juryof fact for the as to whether there was an accidental means in-

dependent of the of the thoughtvolition insured. The court it safe
to assume expect injured.that the deceased did not that he would be

necessary that,It was to theassume or result would have been
expectable, leaving an inference of non-accidental means. The
assumption safely knowledgewas to be inferred from common of the
operations average Havingof the mind. assumptionmade that or
inference, readythe jury questioncourt was to leave to the the

was, uponwhether in fact there all the appearing,circumstances
evidence that some unforeseen accidental means had intervened.

ordinaryThat this latter experiencecould be inferred from is the
striking thing Barry case,the in surelyabout which there was no
evidence of the fact allowed to be inferred averageoutside of the

averageexperience jumpers, experienceof the three and the of men
general, expectability injuryin the goodas to of to a man in health

jumpedwho under the same circumstances. Whereas in the
McGinley case men could not infer the means,reasonable accidental
they Barrycould do so in the case because it could be found that

jumping things”such as was done did not in the “usual course of
injury strong goodresult in to a man in health.

The applied policies exceptsame test has been in the case of that
injuriescoverage by “voluntary exposurefrom caused to unneces-

sary danger.” questionpresentThese the in essence as we now
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under suchit. of have decided which arosehave Scores cases been
injurywhere isholdingThe is almost unanimous that theclauses.

voluntary act,expectable nothingof the andnatural and resultthe
unexpectable injury, policyto the the does notintervenes cause

(1) injuryeither the is notcover. But it does cover where the
(2)expectable voluntary somethingresult of act ornatural and the

1131, 1132.occurs. A. L. B.unforeseen 7
voluntary exposure“that tojurisdictionIn we have held athis

pol-danger meaningwithin of theunnecessary risk,or obvious the
risk,known and noticy, exposureis a conscious or intentional to a a

merely Co.,Whalen v. Insuranceinadvertent or accidental one.”
N. The in that was that the insured297,75 H. 299. evidence case

bymaking path frequentedyard,tracks in a use of acrossed railroad
many people. day stormy.was The insured looked beforeThe

surelycrossing, nothing.saw and heard “This evidence was notbut
con-plaintiffthat theso conclusive that reasonable men must find

unnecessarysciously intentionally exposed himself an andand to
withdrawing questiondanger, inobvious and the court erred the

jury.”from the
“voluntarythe ex-distinguishablenot from those taken inViews

poli-theposure” cases have taken under “accidental means”been
present, sure,cies. confusion is to be and the decisions onMuch

contrary very high authorityreachsimilar facts conclusions. But
reasoning exposure”“voluntaryin the manner as inexists for same

consequence ofprobable“An effect which is the natural andcases.
accident, produced byact course of is an nor is itan or action not

hand,. which notaccidental means . . On the other an effect is the
probable consequence producedof the whichnatural or means

ordinarily[preceded] it, an effect which does not follow the[under
reasonably anticipatedand be the use ofcannot fromcircumstances]

means, producean which did not intend to andthose effect the actor
design pro-charged producingbe ... iswhich he cannot with the of

by Sanborn, Judge, in Westernduced accidental means.” Circuit
Smith,&c. Travelers’ Ass’n v. Fed. 401. We have inserted in85

giveto therequiredwords which to our mind are correctbrackets
language may a wasto which been broader than in-sense have bit

apparent approvaltended. This case was cited with in the Landress
involuntary immediatelyof Thegerms.case as one of introduction

(germs) body throughmeans an abrasionaccidental entered the
reasoningTheby voluntary wearingthe of new ofcaused shoes.

not,bythe case was that the abrasion was caused accident and as
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by defendant,claimed the “in ordinary things.”the ofcourse Since
producedthe abrasion was itunexpectedly design,and without was

proper to infer accidental,that the cause of it inwas as the case of
slipping piercingor beingthe foot with a theshoe-nail while shoe was

off.taken
Slipping ordinaryunder regarded, bycircumstances the ordi-is

nary alike,man byand courts as caused accidental means. It would
couragetake some judge juryfor an insurer to face a and with the

defence, that the man slipped voluntarily walking,who hence thewas
slipping justwas extreme,non-accidental. That is at one as the
McGinley maycase is at the an in-other. Between them there be
finite variety of cases, presentingeach own andits circumstances its

jury.own issues of fact for If disproportionatethe the result is to
voluntary act, jury may logically somethingthe the infer that inde-

pendent voluntary Having result,of the act is causal. an unusual it
scientific search somethingis to for unusual If that some-as cause.

thing appears nature,can be isolated and to be accidental in the
plaintiff’s onlycase is secure. It is aninsecure when isolation of the
intervening provescause it to If it cannotbe non-accidental. be

successfully unexplainable,isolated itand remains unknown and is
logical infer bystill to that the unusual result is ancaused accidental

means.
case, alreadyThe Barry noted,as Sofollowed this method. did

supra. (atWestern &c. Association v. Smith, The Landress case
496) significantpage saycontains do that inthese words: “Nor we

mayother circumstances an henceunforeseen and accidental result
givenot rise to the inference that the external means was also

Theaccidental.” two cases referred to in this connection are
Co., (2d),v. Insurance 55 JensmaFed. 235 and v. Assur-Gustafson

Co., (2d),ance Fed.64 457.
voluntarilyIn insured, engagedthe the while in acaseGustafson

legal boxing match, on chin,received a the sufferedblow a broken
neck, Recovery permitted. “Boxingand died. was The court said:

football, ball, baseball,with riding,we would class basket horseback
like,the all of which are withand attendant some risks of internal

injury may engageswhich result in death. a manJust because in
any anyone itsports,of these exercises or cannot be said that in-
juries any gameswhich he in the of ofreceived course these or

in boxing bout,exercises were not accidental. a as inDeath as well
game, ordinarilyunexpected.a football is unusual and No man has

engagesany anticipate whengroundcause or reasonable to that he
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anyin games, may trulyof these death will result. If it does, it be
unexpected by anysaid to be both and partynot intended to the

game, and therefore accidental.” While the District Court was
talking in results, Supremeterms of accidental the Court under-

unexpressedstood that the and correct method followed was to infer
the assumptionfrom accidental result an accidental means, since the

voluntarythe negatived byof act as a non-accidental cause was its
ordinary inaptness produceto the death.

point directly clarity.The Jensma case raised the Theand with
voluntarilyinsured hay pollensubmitted to inoculation with a fever

ensuingextract. Somewhere in events,the of he becamecourse
infected germ,with a from the effects of which he died. Whether
the infection came from the hand other contam-nurse’s or some

appear.inated source did not In thewords,other means was
wholly unexplained character,as to time and circumstances. The
defendant insisted that the death must be shown to be the direct

bodily injuryresult of a through means, that it was notaccidental
enough “that it was accidental in the sense that it not reason-could
ably anticipated.”have been judge byThe trial had troubledbeen

very doubt,this entirely lacking justfor evidence was to show how
the fatal infection occurred.

The Circuit AppealsCourt of the claim of thethus answered
defendant that the voluntary injection precludedsubmission theto
recovery. death-dealing“But the organismsintroduction of the

systeminto his was an unexpected‘unforeseen or circumstance which
interfered with or obstructed the usual course of’ the treatment to
which he voluntarilyhad thus submitted.” The further doubts of

judgethe trial allayed:were alreadythus “As we intimated,have
we need precisenot know at time, by precisewhat instant of what
instrumentality, through preciseor deadly organ-what avenue the
isms entered the body; veryinsured’s for it is in the of annature
accident that its exact susceptiblecauses should not be of mathe-
matical requiresdemonstration. All the substantial evidence the
conclusion that death the of violent, external,was result and acci-

means,dental and there is no contrary.”substantial evidence to the
The immediate means of the sinkingdeath of Simoneau was his

below the surface of the If by accident, plaintiffswater. he sank the
are entitled to recover. produced sinking?What the Reasonable
men were not bound to find voluntary enteringthat the of the water
was the cause. strongThere are few whoswimmers sink after
voluntarily entering maythe water. It then be inferred that
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(1) entryaccidental thesank because of an cause unlessSimoneau
in thewas under such that usualinto the water circumstances

sinking expectable, (2)the non-acci-of events was or somecourse
former, ifappears intervened. to the evenmeans to have Asdental

haveclearly question,had raised that it would beenthe defendant
anyjury. As to the latter there no evidence of suchfor the was

sinking was causedexcept the defendant’s evidence that themeans
properlyThat was sub-by death from heart disease. evidence

rejected. error thejury, it was There was no inmitted to the and
rulings judge.the trialof

onJudgment the verdict.

Branch, J., did the others concurred.not sit:

Cheshire,
1, 1938.June

Ferguson CompanyH. v. Keene.J.


