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incompletenessand in the trial,of the record of the rulingno is now
made other than in duplicating damages.avoidance of

exceptionAnother is to the court’s omission in the action for
charge damagesalienation to that were to theinclude loss of the

rights plaintiffthe would have had in her husband’s estate. As the
estrangementoutcome of their she obtained a him,divorce from in

connection with which temporaryshe received a allowance and a
alimony. rightfinal award of Her gaveto a divorce righther the to

partsuch of her estate, justiceashusband’s to,entitled her as
alimony. anyIf under plaintiff mayview a recover for such damage
as the result of the alienation of the affections of spouse,the no evi-
dence has been transferred to show such a result. Moreover, for

already stated,reasons damageallowance for of this nature in the
action conspiracyfor recoverywould bar for anyit in other action.

exceptionAnother appears to nugatoryhave become by a modi-
fication theof instruction to which it was taken.

New trial.

All concurred.

Coös,
1,June 1938.

Legere EnglandArthur v. New Furniture Co.

Clarida Fontaine v. Same.
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Hening (Messrs.Ryan, Blais,J. JeanL. and D.Matthew Crawford
Hening orally), plaintiffs.theBlais and for

Murchie, (Mr. orally),Murchie Blandin Murchie& Alexander for
the defendant.

plaintiffs coasting northerlywere downAllen, C. J. The Bur-
along speedcenter at a at from 30 35gess its estimated toStreet

passing Street,hour. After Merrimack whichmiles an intersects
theBurgess Street, left, passingtheir veered towards the inter-sled

Burgess and Streets not far from itsof Strafford southwestsection
continuing diagonallythen to theand in its course left untilcorner

northerlywith the truck on the sidecollision defendant's ofits
westerly Burgessfrom Thenot far Street. truckStreetStrafford

Burgessrightto the to enter from Streetturned Strafford Streethad
southerly. Burgesshad speed Street,it been driven Its onon which

Street,turn into at differenton its Strafford was estimatedand
speed speedThe of theturned,as it the was reduced.rates, but sled

Burgessveering to Street reduced. Whenthe left on was theafter
nearlytruck andplace, stopped.took both the the hadsledcollision

thattestified he saw the sled heThe defendant’s driver first as
Street the sledmaking the turn into Strafford and when was onwas

southerlyto the line of intersection withBurgess Street close its
appliedhethat the brakes immediate-Street. He testifiedStrafford

or of“onlyit was a second so” from his first notice thely, and that
testimony believed, clearlyIf thisthe collision. were theuntilsled

rejected,inapplicable.be If it were con-chance doctrine wouldlast
therebycontrary not and apermitted;it would be failuretoclusions

given,a clear chance wouldto show that last was follow.of evidence
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evidence wastherefore, is whether other introducedinquiry,The
negligentwas after hethe driver realizedtended to show thatwhich

escape danger.nothing their Clarkplaintiffs do to v.the couldthat
Railroad, 36,N. H. 38.87

the had abundanthas made that driver timeargument beenOral
course towards thecommenced its leftin which act after the sledto
that he theBurgess could be inferred saw sledIf iton Street.

yet conjectural whethertestified, it would be hethan hesooner
heplaintiffshelpless of the before commencedthe situationrealized

of the sled to the leftThe veer wouldturn intoto Strafford Street.
tofinding that it indicated the driver ofenough to asupportnot be

reasonablyIt to be inferredits is not thatthe truck loss of control.
inability straightentothe steersman’s theappreciatedthe driver

Burgessright Street,ofit to the side orof the turncourse sled and
stopped, or in some mannermight seasonably bethat the not besled

payingAdmittedly attention tokept pathout the of the truck.of
arbitraryonly by assumptionmaking Street,intoturn Straffordhis

savingcould takethe be aware that he alonecould driver be found to
turning. requiresrulewas The last chance suchaction before he

only dutybreach of tomay invoked when a beawareness and not be
is shown.aware

argument analysisof intensive inplaintiffsThe make a further
sufficiency time for the driver to avoidundertaking of theto show

began turn truck to enter Straffordcollision after he to his Street.
begunhadtestified,he it when this turn that he firstAs was ob-

theappreciatedHe at once need of effortplaintiffs.served the to
plaintiffshe then that theavoid a collision. Whether also realized

helpless anything injury,to fromwere to do save themselves does
appear. speed clearlyat that timenot Nor was the driver’s shown.

approximateThe the made an estimate of 10 to 12steersman of sled
miles an The estimate was half as much.hour. driver’s

The is insufficient to show to reasonable satisfaction thatevidence
taking It matterundulyhe was slow in action. is a of common

knowledge speed largely speculative,that estimates of are and
comparisonusually inaccurate in withunreliable and measurements.

289, 292;Director-General, 291,81 N. H. Clark v. Rail-Johnson v.
434, especially applicableTheroad, 87 N. H. 439. observation is to

the test of within which a truck that of the defend-the distance like
varying speed.rates of timestoppedant could from At the ofbe

packedslipperywere with hard snow.the accident the streets The
physical confusing.isevidence of similar conditions at best The
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makingtestimony of the witness the test was that it was not made
where the accident happened,at the street corner that there was

test,on the at the time of theno snow street and that he did not
at theknow how the road surfaces times of the accident and the test

compared, if it were to be assumed thatbut the test was made under
substantially physical conditions,similar the difference of mental
attitude the defendant’s driver and thebetween tester invalidates

evidentiary strength of the test.the The former uponwas called
stop, while the latterunexpectedly prepared.to was Timely warn-

produceing promptreadiness to act moreand action than sudden
warning Expectationunreadiness.and of notice incites readiness,

for instant action without preparationwhereas demand time for to
naturally promptly compliedaction is not sotake the with. Allow-

made for some difference actingance is to be of time for when one is
guard signal.off one’s and when one awaits thetaken

Assuming speed as hethe driver’s turned the corner to enter
not over 5 or 6 hour,to be miles anStrafford Street he was then

8 feet a second. If heproceeding at about traveled lengthabout the
12truck, feet,or from the time he firstof the observed the sled to

set,the brakes were a second and a half employedthe time was thus
sled,the realize the need of immediate action,to observe take the

operative.action, and have it become There is no evidence that he
stoppedtruck thentook more time. The was within a distance of

feet, only10 but the evidence of the test has speculative weight5 to
applythat the driver did not the brakes with prompt-to show due

ordinary expectedcould be to do better,ness. No driver there being
dangerthe it wasno notice of before observed as the driver was

turning plaintiff’s positiontruck. “The thehis defies natural limita-
physicalof mental andspeedtions on the the activities of human

beings.” Railroad, 176,Morrison v. 86 N. H. The180. last chance
opportunityrequires that there be a clear to avoid therule accident.

Company, 457,N. H. 472. tendingRamsdell 86 The case fails inv.
opportunitysuch existed.to show that

Judgments thefor defendant.

All concurred.

Rehearing. foregoingMotion for After the opinionOn was
rehearing.plaintiffsthe moved for afiled
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Ryan, byHening and Matthew J.Blais, D.L.Jean Crawford
the motion.brief, for

appearit did not thatopinion,in theAllen, As statedC. J.
of effort onappreciated the needthe truck firstthe driver ofwhen

plaintiffsthe couldcollision, realized thata he alsopart to avoidhis
ground of the motionnothing saving action. Oneindothemselves

of the evidenceFurther considerationchallenges conclusion.this
the conclusion.confirms

moreshowed not muchsight plaintiffsthefirst ofThe driver’s
rapidlyof Howlocation, and direction travel.presence,than their

until some duration ofestimatedtraveling could not bethey were
swing more to theinability their sledtheir toNor wasobservation.

sight. If the driver saw them inthey did indicated at firstleft than
snow, lesseningandthe some controldragging their feet onthe act of

maydrawn. itinference to be Whilewould a naturalspeedof be
them, plaintiffsthe have the burdenfound that he did thus seenot be

apparent the driverThat it was tothat he did not.proofof to show
did,swing theyto the left than ismoreplaintiffs could notthat the

swing would havefinding. slightlyA more acutenot a reasonable
occurred, and it is an unwarrantedwhichthe collisionavoided

swingthe was at extremerealized that itsassumption that the driver
plaintiffs.thewhen he first noticeddegree of acuteness

requireddanger act,he was to butof a in whichHe was aware
plaintiffsthat the could not alsoto have been awarehe is not shown

danger. observed,the So far as hetheythat were toact or oblivious
him theythat his observation toldwholly speculative to findit is

thoughtsay that he thenothing.do It is as fair to collisioncould
sayonly they acted as to that heif both he andcould be avoided

evidence,Upon the awareness of thethought he alone could act.
provetendencyno to awareness that action ofneed of action had

but would or couldplaintiffs might not also needed not bethe be
taken.

that the driver realized that theproperlyIt cannot be found
he realized that henothing merely because mustplaintiffs could do
thought savingofsomething. mind, in actionbest,At his state ofdo

by plaintiffs,the is undisclosed.
after he firstConceding time observed thethat at some indefinite

applied beganhe orpoint after toplaintiffs and at some indefinite
self-helpless state, onlyit is a con-apply he realized theirhis brakes
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carelessly delayedjectural savingconclusion that he then omitted or
action.

of of the last chance rule lacking,Since evidence an element is thus
remaining grounds Theythe motion arethe of unconsidered. rest

unsupportedupon premise.an

Former result .affirmed.

All concurred.

7,June
1938­ .

CompanyH. P. Welch

v.

State.


