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Rockingham,
21, 1938.June

Salisbury Beach Associates

v.

Russell Littlefield.

Richard E. Shute and Edward R. Hale, (of Massachusetts) (Mr.
orally), plaintiffs.for theShute

Jeremy WymanR. Waldron and Boynton (Mr.P. Boynton orally),
for the defendant.

Page, premisesTheJ. involved in these proceedings ofconsist a
in uponlot of land Seabrook thewhich defendant has erected build-
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apossession plaintiffsin under deed.defendant is Theings. The
chainBeach under a which definitelywastitle to Seabrookhave

conveyance dated 1901,a in and their westerlytotraced back
easterly westerlyline of the marshes situatedboundary ofis the the

by defendant,the ifoccupied marsh-land,The tract doesbeach.
plaintiffs. The issue towards which ofbelong the most thetonot

concerningthat thewas character ofdirected thiswasevidence
it marsh, partlythat was byclaimed coveredThe defendanttract.

since 1901.plaintiffs’the landfromsand blown
testimony Durgin, quali-of John aoffered the W.plaintiffsThe

recourse,he had to mapthat had atestified madesurveyor, whofied
purportingandengineer to show the lineby a be-in deceased1902

marsh, mapto anotherground and made in 1925high andthetween
trial;in forby preparation the that hehimself hada madeto third

irregulara distinct andpremises and noted line betweentheviewed
ground; that he was familiar with thehightheand deedsthe marsh

Having testified,thustitle. thechain ofplaintiffs’ witnessin the
the, usingfrom thequestion: description“Now inthiswas asked

plus your studymaps, ofavailable thatand the sectionthe deeds
youopinion haveboulevard, what formed as tobounding the the

boundary of thewesterly Associate Company’sof thelocation
land?”

colloquy place: questiontook “Court: Theobjection, thisUpon
positionhe in a much better thanin fact is thewhetherremains

objection?you say to thatdothat. What Mr.jury judge onto
any position help juryin toIs he theWhy,-1 feel—Court: onShute:

me he is because heto hasIt seems made aMr. Shute:that?
jurytheWell,Court: did morning.of it. thisthorough examination

subject exception.toquestion Let methe seeI’ll excludeI think
is,plaintiffs]. anyto Thatdeed the informa-please.5 [TheExhibit

found he surveyedwhat he whengive as to ofDurgin canMr.tion
ifvery opinionmuchI doubt his herebut wouldadmissiblecourse is

particular matter.”jury on thethevery helpful tobe
was,The issue in effect,overruled.exception must be whereThe

marsh at the timeand that linesand waswasthe betweenline
ofthe deed 1901. Theprior to ofboundary,a resultsadopted as

the rules of evidence,under theadmissible de-as far assurveys,
present appearancesof theexaminationdeeds,in andscriptions the

onlyasked,question mapwas thetheWhen ofrelevant.were all
chain of title hadplaintiffs’ beenin the intro-the deeds1902.and

offered,not andmaps had been thelater witnessThe twoduced.



449

Assuminggiven testimony theyhad as thatno to what indicated.
upon opinionthe in the the as to theall of facts mind of witness his

helpful jury,the itlocation of the line in 1901 have been towould
inyet appeardid not what the witness had mind. As mattersfacts

opinionthen find that the would notproperlystood the court could
callingjury. Moreover, mightaid questionthe the be understood as

present dividingfor opinionthe of the witness as to the line between
marsh, apparently by court,thesand and and was so understood

jury thoroughwhose that the made a examination ofidea was had
it anybody.at the view and knew well as The court’sthat fact as

justifiedfinding upon principles laid down in Davis v. Rail-was the
road, 467, Paquette Company, 288,75 N. H. N. and Gardnerv. 79 H.

452.Company,v. 79 N. H.
occupy premises disputeThe to the under adefendant claims in

originatingchain title in of two acres of marsh or thatchof a deed
ground in in the Dowto John Dow 1737. This tract remained
family Knight prior Byuntil it willed herwas to Ruth J. to 1907.

Merrill, by to onethis marsh was deeded to James C. and Merrill
Crowell, conveyedwho it in taxed toback to Merrill 1925. It was

“Knight 1930,Merrill as the Marsh” in and was sold and deeded to
non-paymentforthe Town of Seabrook of taxes. The defendant

acquired title the infrom town 1934.
“KnightplaintiffIt contention of that this Marsh”was the the

premisesquarter southwesterlywas located some a mile of theof
occupied by defendant, descriptionsthe and the in the deeds from
1737 out that In to the con-on, bear contention. order substantiate
tention, plaintiffs Owen,the called a witness Thomas R. who wasas

produced thea selectman of Seabrook and who assessment books
showing Knightthat James C. Merrill was taxed for oftwo acres

only during yearsMarsh the 1927 to 1934.
Upon cross-examination that he was select-Mr. Owen testified

plaintiffsthe claim de-1902,man in when the owner under whom
property;an that theappraisalsired the town to make of the beach

appraisers line; theythat hadselectman and two followed the marsh
gentlemen cut marsh andappraisers“two old as the who could

adjoining therepresented they the marshthat knew all of land
Knightat lot it was called thebeach and we started this first and

boundary theStreet, northerlythe ofMarsh;” that River which is
Knight Marsh.disputed lot, throughhas been run this lot called the
objectiontestimonyTo introduction of this no immediate wasthe

made.
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Upon goingredirect examination, the witness stated that in
plaintiffs’about the property anyin to1902 no reference was made

land, Knightdeed of marsh and that the Marsh was identified
solely “knowledgeon the adjoiningof Mr. Chase who owned land

. .. from what he said.” Then the plaintiffs drew from the witness'
the statement if Knightthat the on CrossMarsh was bounded

(asBeach priorit had been in all thedeeds to that from the town to
defendant), property occupied byit could not the defendant.be the

plaintiffsThe testimonymoved that the the location of theas to
Knight hearsay.Marsh be stricken out as

The declaration adjoining byof the owner was a “Mr. Chase.”
onlyThe adjoining George Chase,owner of 1902 named Chase was

who westerly disputed premisesowned marsh located the andof
gave propertywho his in Harvey.1903 to his son It was testified
Harveythat Georgewas one of the of the time ofheirs Chase at

trial, so there George’swas evidence of death. The declaration was
exception hearsay per-therefore admissible under the ruleto the

mitting the introduction of declarations of landowners asdeceased
to concerning they knowledgematters which andhad the means of

they Companywhich had no misrepresent.interest to Great Falls v.
Worster, 15 Marshall, 379,N. H. 22 N. H.412, 437, 438; Melvin v.

opinion381. may uponThe of the adeceased have been based
common misunderstanding neighborhood. so,in If there isthe
occasion by fact,for the thatexercise of caution the triers of the but
goes weightto the admissibilityrather than the of the evidence.to

respectIn testimonythis the declaration stands the same as the of
livingthe Dockham, adjoining disputedwitness owner of theland

premises on the south, disputed premisesthat the were known as the
Knight Marsh, though after he saw Merrill’s deed he so much
doubted understanding purchasethis he to considerthat ceased
from Merrill.

duringThe twenty-six yearsdefendant testified that the he had
localityknown the the sand had increased “all over the beach.”

Subject to exception, permittedhe then that there hadwas to state
changes highwaybeen on the east side of the which bounds the dis-

puted ground objectiontract on the east. The of the was that it
“wholly case,was immaterial to the of whatdetermination this

happened anyon the Ifeast side.” there was doubt that “eastthe
enough similarityside” was near to a conditions whichindicate of

mightrelevant to happenedwas what have on the west side of the
highway, it by testimony expert geol-was the later ofremoved an
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locality that drift of theogist, known,to whom the was well the
in from theprevailing winds was southeast.sand the

duringgeologist testified, approachedhad he was recessAfter the
recognizedby bynotengaged juror,in a who wasand conversation
wholly to thejuror.to be a The conversation relatedthe witness

Nothing, found,it was said about theMaine. could beDesert of
forany affecting plaintiffsit. moved aon or matter Thecase trial

hearing,a it was that the witnessmistrial. After at which conceded
good plaintiffs’court thatentirely faith,in the found thehad acted

The mo-bynot be allrights prejudicedwould at the conversation.
subject is seendenied, exception.for to No errortion mistrial was

finding or of motion.in the the denial the
the for a verdict inplaintiffsThe at the of evidencemoved close

BoththeyAfter moved that it be set aside.favor. the verdicttheir
mayexceptions to their denialdenied,motions were and the taken

together.consideredbe
already was evidence thatto,the evidence referred thereBesides

disputed premises grass. witness testifiedthe had borne marsh One
hay yearsthirty previously.he cut them “Mr. Dow”that had on for

bypremises property,are on south DockhamThe bounded the the
formerlythough building purposes,in for was marsh.which filled
bydisputed premises Street,the the are RiverOn north bounded

it in that the constructed withinand was evidence when street was
sleepersthe filledyearsa dozen soil was marsh and had to be with

gravel. highwayThere the eastcovered with was evidence that of
premisesthe was constructed in marsh. There was evidence that

buildingserected his lot hewhen the defendant his on the front of
fifty rearfillinghad to draw in two hundred loads of the ofand from

lot, deepest part dig-that the Inhis and the of fill was seven feet.
upging fill, hand-wroughtthe sand for the an toolold-fashioned was

depthfound at the of three feet.
disputedgeologist present aspectThe ofdescribed the the

premises partbe in itspart sand, former,to marsh and the more
state, adjoining Therecontinuous the south side and west end.

pocketson side,was more sand the east end and the north but with
borings pointsHe took in atof marsh. the sand and foundseveral

theold marsh beneath. Near the corner of one of build-southwest
ings, auger a adepththe raised from of three and a half feet bottle
cap relatively type. opinionof gaverecent his that theHe it as
disputed premises recentlyby sand,”were “marsh covered drifted
deposited twenty-five thirty yearswithin to at the outside.
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. defendant, possessionThe not the aissue was whether in under
town, title,deed from goodthe could a butshow whether the

plaintiffs Goulding Clark, 148,title. v. 34 v.155;have N. H. Graves
Company, 462,44 N. H. 57463; Stanyan, 489, 490;Tilton v. N. H.
Lear Durgin,v. 64 N. H. Weston 72 N.618; Nevers, 65,v. H. 67.

plaintiffs prevail only by juryThe persuadingcould the that the
disputed premises highwere at the theirland time ancestor in title
took the deed theboundingfirst on marsh. The character theof
land in 1901, possibly date,or an earlier must determine the issue.
Upon evidence,the jury clearlythe could find that as late as 1901

disputed premisesthe were marsh and not withintherefore the
description plaintiffstheof deed under which the claim. There was
no rulings justice.error in the Malouin,of the trial Wisutskie v. 88
N. H. 242.

Judgment on the verdict.

All concurred.

Rockingham,
21,June 1938.

R. SmithDavid

v.

Hooper.Haddon


