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. defendant, possessionThe not the aissue was whether in under
town, title,deed from goodthe could a butshow whether the

plaintiffs Goulding Clark, 148,title. v. 34 v.155;have N. H. Graves
Company, 462,44 N. H. 57463; Stanyan, 489, 490;Tilton v. N. H.
Lear Durgin,v. 64 N. H. Weston 72 N.618; Nevers, 65,v. H. 67.

plaintiffs prevail only by juryThe persuadingcould the that the
disputed premises highwere at the theirland time ancestor in title
took the deed theboundingfirst on marsh. The character theof
land in 1901, possibly date,or an earlier must determine the issue.
Upon evidence,the jury clearlythe could find that as late as 1901

disputed premisesthe were marsh and not withintherefore the
description plaintiffstheof deed under which the claim. There was
no rulings justice.error in the Malouin,of the trial Wisutskie v. 88
N. H. 242.

Judgment on the verdict.

All concurred.

Rockingham,
21,June 1938.
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Jeremy EdgarR. Waldron, WymanA. Blanchard Boyntonand P.
orally), plaintiff.for theWaldron{Mr.

E.Arthur Sewall Thomasand L. Cleaton orally),Sewall for{Mr.
the defendant.

Page, J. This is the same which upon excep-case was before us
trial,tions taken at the ante,first 36. The appear-essential facts

ing at the second trial substantiallywere the same as we then held
were sufficient to warrant the denial of amotions for nonsuit and a

appearsdirected verdict. It now that when the defendant and his
gateat inspectservant stood the to theythe ascontestants entered

theyring,the were on right,both the from it mightwhich con-be
duecluded that care was not taken to ascertain whether the riders

whips crops.or In respectcarried this the defendant’s case stands
no better than it upon assumptiondid the that the fact was as now
ascertained.

appears generalIt now that there is no whips cropsrule that and
prohibitedshall be in games,balloon but it appearsstill that it was

thethe rule of defendant to exclude them and itthat was his inten-
them in thistion to exclude instance. mightSince it be found that

negligent permittinghe was in whips ringto priorenter the to the
beginning game, failingof the adoptedthus to enforce a rule because
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implements, it does notby presence of suchdanger caused theof the
free from fault.conclusively appear that he was

that the in-was evidencequestion, whether thereThe further
ringin the of apresencefrom theSmith resultedjuries of Adella

with the de-in connectionmay be consideredwhip crop,or best
only ground hereTheaside the verdict.fendant’s motion to set

againstwas thethat the verdictby the defendant isuponrelied
weight of the evidence.

which didpass upon evidence notjury had toUpon this issue the
givenvolume, from that at the first trial.inmaterially, exceptdiffer

boyof Adella that the SwensonstatementpositivetheThere is still
and ither horse caused to rearwhich he struckwhip withcarried a

hand,the other thereinjuries her. On isresulting towithand fall
horse,that he so struck herby Swensoncategorical denialthestill

whip crop.orahe carriedthat evenor
before, were Adella’s mother andasplaintiff,Supporting the

carried whip,that Swenson aspectator, who testifiedanother
the horse or whatsay he struck causedthatthough neither could

trial, Carey,at the second Mrs.witnessrear. A newtothe horse
reared,the horsewhipa before but sheseeing boya raisetotestified

horse, boythe and that thenot strike wasboythe didthatwas sure
boy.the Swensonnot

Swenson, specta-besides five(three contestantswitnessesTwelve
employes)defendant’sof the testifiedand threetors, the defendant

ring during the game.in the ballooncropwhipno orthey sawthat
weight the evidenceof is so over-urges that theThe defendant

clearlyfound to have acted im-jury must bethewhelming that
Malouin,v. 88 N. H.Wisutskie 242.in consideration.itsproperly

necessarily byto benot estimated theevidence isweight of theThe
one side and the other.theuponof witnessesnumber

jury.for theproblems The casegenerally ismatters areAll such
appeal jurycourt of that theby a weresaidit cannot bewhereone

weighinginprejudice theby evidence,andpassionclearly motivated
they were not socourt that motivatedthe trialfinding oftheand

inappearing the record.the facts Whetherupondisturbedbecannot
questionis abe sustainablecontrary finding would notanotor

presented.
mother at the secondand her trialof Adella intro-testimonyThe

the first trial. This was the allega-to atnot alludeda matterduced
whiptheboy pursued her with for ten orthe Swensonthattion

were called tothe children the center ofminutes, after whichfifteen
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instructions, subsequent they againto whichfurtherring forthe
situation,Adella hurt. Because of newand was thisbegan gamethe

following yourequested the “If find thatinstruction:defendantthe
by boy cropwith apursued whipsome or for severalwasplaintiffthe

that all the participantsthe second time were calledtopriorminutes
ring youinstructions and findof the for if also aninto the center

plaintiff’s age experiencethe and would haveofordinary person
game protest officials,or thenfrom the made some to thewithdrawn

for the defendant.”you findmust
substitutinggiven,was but for the last sevenThe instruction

following: “assuming concerningknew thatshe the ruleswords the
and that shecrops had been violated further knew or waswhips or

right complainhad a to to the on account ofshe officialsaware that
part plaintiff maythen such on the ofviolation, conduct the besuch

question negligencein ofby you passing on the the of theconsidered
excepted “to theplaintiff.” The defendant refusal of the Court to

thegive requests of defendant.”certain
to by requestThe called the attention of the thematter court

nature, referring (1) danger girl’sapparentin to the to thewas dual
bearing upon the (2)mind withdrawal from and to such agame,as

protestherknown of the rules as warranted to thebreach officials.
latter, necessaryto some modification was withAs the reference to
knowledgegirl’s exceptionthe of the rules. The defendant’s does

of of thequestionnot the the correctness modification with re-raise
case, merelybranch ofspect questionto either the but the whether

preciselygiventhe should have requested,instruction been as so the
nothing it.defendant takes from

uponexception charge theoryThe to the is basedother the that
for gamesthere are no set rules the conduct of balloon and that

negligenttherefore the defendant would not be if he had no rule
against carrying whips crops. alreadyof and This pointthe has

against the defendant.been decided
ifplaintiff arguedThe the that negli-counsel for the defendant

gently whips ring, anyin it did notpermitted the “make difference
beingup by frightened bywhether this horse went in the air the

whip boy Careythe saw or hein the hand of Mrs. whether went into
striking by boy’s whip;air of the the Swenson if eitherthe because

things go air”, girlone of caused horse to into the thethose that
. . pay negligence.”.was “entitled to have for hisdefendant][the
excepted.To the defendantthis
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Carey’s testimony boyMrs. thatwas a followed behind Adella
whip high.Smith with a “Iup sayheld should he lifted his hand

and the whip pulledhorse saw the and started ahead and she him
then,back. I think he quitedon’t hit him I am of that Isure ...

say sayshould he forward,sort of—I should he she[the startedhorse]
pulled back, supposehim perhaps boyand I he little.” Thereared a

enoughwas comingnot close to hit the horse. saw“The horse him
whip juryand in If testimony,saw the his hand.” the thisbelieved

objection, theywhich in properlywent without could reach the con-
suggested byclusion argument.the

plaintiff argumentThe counsel for the stated in that “Mr.
Legasse says there,inthere were four horses the bunch one of them

excepted. Legassewas in front of her defendanthorse.” The What
right,said was “one in to the other twofront little bit the at the

right her.” right commonlyof Front bit to the isand little
thought perceived.of as “in front.” No errors are

Judgment theon verdict.

All concurred.


