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Wyman, Starr, WadleighBooth, Langdell (Mr.& Wyman orally),
plaintiffs.for the

(Mr.BlandinMurchie, Murchie & Alexander Murchie orally), for
the defendant.

plaintiffMarble, J. The had finished practicefootball on the
attemptingafternoon of the accident and was conveyanceto enter a

provided transporthad towhich the defendant students to and
Ordinarily truck,the field. a Concord called,from athletic so was

day questionbut on the inemployed purpose,for this this truck was
repairs dumpand a Fordgaragein the for truck was used in its

equipped stepstruck was withplace. The Concord which could be
stepsTherethe rear. were no that couldattached to be attached to

The driver failed to let thedumpthe truck. tailboard down and the
byboys got steppingin the side of the truck onover one of the rear

wheels.
being loaded,of the trucks was theWhen either defendant re-

faculty presentof the to be to takequired chargea member of the
jumpedthemboys to see that none of on when theand driver was

informing boysThe usual method of theto start.about that no
the inget chargeon was for instructormore were to to blow a

facultywas the member dutyThe football onwhistle. thatcoach
“Normally upI wentHe on theafternoon. third trucktestified:

goingday upI was on theparticular first.... Usually.... This
somebody there each time,out so there wasit worked because we

there, and upor four men down some camehad three earlier than
way. myit out that It wasn'tothers, responsibilityand we worked

anybody else's,truck, particularmore than but that daythe first
going upI was with the firstmine, group.”becauseit was

did not wait theof the truck for coachBut the driver to arrive.-
field,near the entrance to theHaving parked gotthe truck he down

boysat the rear while the gettingthe cab and stood were in.from
the truck,to the cab and started althoughHe then returned he

was therefaculty member to exercise the requiredknew that no
yrascoach, who out on the athletic himfield,Thesupervision. saw

away forward,and ran shoutingdrivehe was about to and blow-as
plaintiffthe hading Meanwhile commencedhis whistle. to climb

started,The truck however,rear wheel.in the left before heover
safety. He fell to theposition ground,a ofhad reached and the

that hehim. He testified “came to” way upran over on thewheel
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infirmary, nothingthe school that he could about the circum-to tell
thingthehappened,stances under which the accident and that last

goalpicking up posthe was hisremembered hood under the and
starting for the truck.

Counsel, invoking Wright Railroad, 136,the rule of v. 83 N. H.
138, protectioncontend duty uponthat no of devolved the defend-
ant, plaintiff dangersince the have thefully understood hemust
encountered.

difficulty argument assumptionThe with this in the thelies that
plaintiff stepped uponknew when he thethe wheel that truck was
likely to plaintiffmove. The worked the in orderat school to earn

part tuition,a of boys employed requiredhis and the were toso
up bycome from the field on the truck. Thetripfirst made the

large enough carry boys worked;Concord truck was to all the who
dumpthe truck It dumpwas not. was the time the truck hadfirst

purpose suggestionbeen used for that that season, and there is no
any working boysthat of the had for thebeen told to wait second

trip. plaintiff custom,While the testified that it the whenwas the
truck was loaded with the for theproper boys,number of driver to

school,start back for the did not that thehe state it was custom for
chargehim faculty boysto start before the in of theback member

had arrived.
Moreover, it is a truckreasonable inference that the was not

teacher,overloaded when the driver started from Aaway the field.
present practice,that afternoon watch the statedto football that

gotboys justone or two out plaintiffof the truck before the tried to
get in. The coach did blownot his whistle until he saw that the

my waydriver was about to leave. He “I saw onsaid: the truck
readywas just started, dangerover either to start or had I saw the

any getting on,of more I myso blew whistle several times and
stop.”to to On testimonyhollered them the itof several witnesses

plaintiffcould be found that when the inundertook to climb over
standing maythe wheel the truck was He maystill. or not have

practicethe going on,heard whistle. Football was andstill in the
practicecourse of the frequentlythe whistle was Theblown. coach

boythat if a near the truckadmitted “heard a blown onwhistle out
he interpret” interferingthe football field” “wasn’t to it “as with his

byover the (theactions” truck. Two ofwitnesses director athletics
and a member of the faculty), passed hurry-whom the coach while

field,froming the did not hearing any“remember atwhistle” all.
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negligencesubmitting the of andThere no error in issueswas
negligence jury.thecontributory to

immunityclaim to, It that the defendant makes nois understood
onlyThe evi-ground eleemosynaryit institution.on the that is an

effect Tilton is abearing questionon the is to the that Schooldence
board, tuition.year room,$850 a for and“paying school,” charging

properly denied.wereThe for nonsuits and directed verdictsmotions
the of the court togenerally to failureexceptedThe defendant

“except bycovered” thegrant requestsits for instructions as
“The defendant re­charge. requeststhese as follows:One of was

dutyIt ofjurythe was thequests the Court to instruct [that]...
safetyforexercise reasonable care his ownplaintiffthe Beardsell to

negligentif or carelessthe and his actions wereunder circumstances
injuries slightestin the de­to hisand caused or contributed cause

negligence partsome on thegree, youeven if should find there was
your for Thethen verdict be the defendant.”School,of the will

requested exception of thegave this instruction with thecourt
slightest degree.” “to have“in the “To contribute” meanswords

phrase essential,was notanyin act or effect.” The omitteda share
notthe law. Counsel did calltherefore, to a correct statement of

and the in­omission,the sincespecificallythe court’s attention to
given compliance request,a the thewas withstruction substantial

unavailing. Gould, 99, 104.83v. N. H.general exception is Tetreault
charged jury “if the usedPresidingThe Justice the that vehicle

a forextraordinary that bepresented hazards,” would condition
required.”determining“in what reasonable carethem to consider

groundthe that thereexcepteddefendant to this instruction onThe
extraordinary making ofanyof hazard in use thewas “no evidence

dump height bodythe of its and thetruck,The because oftruck.”
truckto more hazardous than thesteps,of could be found belack

expressed opinion thatordinarily The coach the itused. football
thing boys getthe than thedangerous“a more for to intowas much

The isexceptiontruck.” overruled.other
jury plaintiffs,forargumenthis to the counsel theIn the course of

proof contributory negligencetostating that the of asafter burden
havingdefendant, you“I to that thethe said: ask considerwas on

. .engaged practicein football .boysavailable of the that werelist
getslightest totheyfall of 1934 . . . have made not the effortin the

Emery exceptedTheup except boy.” defendant toany here the
ques-ruling argument to Nopermittingof the court this stand.the

Railroad,the of the rule Mitchellis raised as to soundness of v.tion
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inwitnesses of a96, 116, that where accessible transactionN. H.68
argue that hisparty may properlycalled,not eitherdispute are

testimony havewouldthem because theirnot summonopponent did
no evi-however, that there is hereItunfavorable. is claimedbeen

According to theboys referred to were accessible.that thedence
present onseventy-five boys weretestimony coach,theof football
cases wereof the accident. Thesefield the afternoonthe athletic

ofthat someyears It was a fair inferenceand a half later.tried two
It wasin or otherwise accessible.boys were then the schoolthose
Osgoodthey “seemingly accessible.”only necessary that should be

163, 164.36; Company,H. Brito v. 79 N. H.Maxwell, 35,78 N.v.
boysthe as wellthat toThe football coach testified he “hollered”

he had nojust the to but thatwhistled as truck was about startas
“anyboys truck ordriver the of on thetalk with the about number

away”eightyin feetas that” while he was “over the fieldsuch talk
counselany day accident.” Plaintiffs’or “at time that before the
by theargument hollering,in referred to “this which is deniedhis

very A later defendant’sman who is said to have hollered.” little
argument object thatinterrupted the to to the statementcounsel

plaintiffs’hollering.” Thereupon“the man who hollered denied
excep-ancounsel, requesting explanationleave to make an before

as toallowed, juryasked the to take their own recollectiontion was
anyinwhether not the coach said he “hollered” or communicatedor

261). con-way (See Slocinski,the driver. ante He thenwith State v.
spoke“. . totinued: . Jordan claimed Davis coach][the driver] [the

say say beforehim, didn’t Davis he didn’t to Jordananythingbut
restricted,. . .” was suffi-the truck started As thus the statement

ciently justified by the evidence.
argu-Exceptions not mentioned in the defendant’s brief or oral

ment are held to be waived.

Judgments verdicts.on the

All concurred.


