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Merrimack,
21,June 1938.

Cadbury, a.,John W. Jr. & Trustees.

v.

ParrishCuthbert & a.
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(Mr. Georgeorally), theGeorgeFrank E. forFlynn andEdwardJ.
life beneficiaries.

(Mr. Piper orally),Sulloway,Piper & JonesWoodworth,Demond,
Turner.R.for Alice

guardian ad litem.orally),and for the(byOrr briefDudley W.

intendedAlthough in which the testatrixthe stateMarble, J.
the state of herpresumptivelyisadministeredto bethe trust

Inst., of(Am.her death Law Restatementthe time ofatdomicile
a; 74 N. H.Carter,Mann v.Laws, 298, Comment seeof s.Conflict

Pennsyl-made inin mind that the will wasborne345), beit should
state,in that thattestatrix was domiciledwhen theat a timevania

by company doingher a busi-named was trusttrusteesof theone
only athat the will was executed fewPennsylvania, andinness

acquired much of the inby which she stockwillafter theyears
by Pennsylvaniathe court.had been construedquestion

by trust, ifprovided the terms of theit is otherwise“Unless
beneficiaryincome a for apayto the toin trustheldproperty

pay principalthe to anotherand thereafter toperioddesignated
duty thewasting property, the trustee is under a tobeneficiary is

(a) pro-principal, either to makeentitled to thebeneficiary who is
property.” 1 Am. Lawamortization, (b) to sell suchorforvision

general rule,“This which isTrusts, s. 239.ofInst., Restatement
testator, will,thegive to the intention ofsimply to effectdesigned

oppositehe manifests anwholly partin wheneveryield orhowever,
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appliedintention, when it cannot be without defeat-oror different
bequest.” Healey Toppan, 45 N.the v. H.ing purposes ofthe

Farmington, 431,N. H. 433.Langley v. 66243, 263;
tending such an intention are:“Among the circumstances to show

par-property,in the of the(1) specificthe mention instrument
wasting propertyknown to the to be andticularly where it is settlor

property; (2)the acomprisesit the whole of trustespecially where
property,in the to retain thepermissionor instrumentdirection

respect receiptswith to thealthough specific provisionno is made
including(5) purposesthe of the trust theproperty;from the ...

beneficiaries; (6)the variousrelationship between the settlor and
dealing property priorin with the to thethe fact that the settlor

receiptsdealt as income.” 1creation of the trust has with the Am.
Inst., Trusts, 239,of s. Comment e. theLaw Restatement Where

bequeathedsubject-matter propertyof or in forthe devised trust suc-
mines, mayincludes further whichcessive beneficiaries factors be

determining comprisein the intention theconsidered settlor’s fol-
lowing: opened priorwhether or not the mines were to the creation

trust,the whether the propertyof and trust estate included other
productive g. 4Ib.,which was of income. Comment See Bogert,

828,Trustees, pp. 2416, 2417,Trusts and s. and cases cited.
many presentof the factors aboveWhile enumerated exist in the

case, the circumstance, opinion,decisive in our is the fact that the
testatrix, purportwho must have understood the of the decision in

grandmother’s (whichthe case of her adjudicationwill involved an
question presented) makingof same fit inthe here saw her own will

payherto direct trustees to the “net income from said Trust” to
“Cuthbert Parrish, life,” specific provisionfor his with no for
amortization.

following paragraphs quotedThe are opinionfrom the of the
in thecourt case referred to:

auditing judge disposed“The of on theorythis case the that the
companies,shares of stock in the three which owned the coal mines

upon royalties, wastingthe were investments,and leased same to
Dartmouth,the Earl 137,which rule of Howe v. 7 Ves. wouldof

givenapply, except powerfor the in the will to the trustee to retain
existing the the ofinvestments at date of death the testatrix. After

consideration,attentive we are that the auditing judgesatisfied was
awardingcorrect in the income to thedividends as life-tenants.

are, however, opinion“We of the further that the same result
may along reasoning.be reached another line of The corporations,



468

by empoweredthewhose were owned testatrix and which sheshares
single alreadyretain, each the of a mineher to were ownertrustee

acquiredof the testatrix. Her first wereopen in the lifetime stocks
holdingsherby 1858,her and increased at times untilin she various

many1916,her and in for1898. made will in 1909 died so thatShe
upthe of her and to date of heryears prior to execution will the

upon preciselystocks similardeath had received dividends theseshe
fact, informed,we com-question.in In as are these coalto those

organized veryfor the ofcorporations, purposepanies were close
belonging familyproperties to the testatrix.leasing the coal of the

ownerclear that if the testatrix had been herself the“Now, it is
mines, personshad devised them to certain forof coal andthese

others, the en-life, remainder to life-tenants would have beenwith
royalties mined,on coaltitled the entire income derived from theto

ran exhaustion of the coal.... The sameeven if the leases to the
testator, beingif of the sole ownerfollow the insteadresult should

it im-mines, others,a in common with and isof the was tenant
gift made in of athat the was the form trust.... Thismaterial

represented by ofbeing fact her interest was sharesso, the that
companies really immaterial, especiallymine-owningthe isstock in

the in-empowered her trustee to retainin of the fact thatview she
whyus shouldapparentThere no reason to wevestment .... is

exclusivelydividends, beinghere that these derivednot determine
at ofopenon from the death theroyaltiesfrom coal taken mines

thebelonged, such, to life-tenants ....testatrix, as
moreover, accords with the inten-opinion,of that thisare“•We

fifty years will,she made her sheof the testatrix. For beforetion
receiving androyalty dividends, when she directedhad been these

nephews interest,to nieces ‘thepayto her and incomeher trustee
residuary estate, specieher retained in at theprofits’ of to beand

a con-trustee,her of which stocksof these constituteddiscretion
thatit to us she intended the life-tenants topart, seemssiderable

regularlywhich herselfincome the dividends she hadreceive as
many years.”for soreceived

by a meticulous examination offor the remaindermenCounsel
purpose partto athe seek show on the oflanguage of two willsthe

They call toapportionto the dividends. attention thethe testatrix
in her will directed her trustees toElizabeth C. Robertsfact that

profits” payand then to“income,receive interest andcollect and
explicitly designated,so to theprofits,”interest and life“income,

present case, though directingthe in the thetestatrixtenant, while
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income, issues, and“rents,receive dividendsto collect andtrustees
onlypaythem to to the life beneficiariesprofits,” yet authorized

.income from . . said Trust.”“the net
paidthe thus to is the sumthat net income beIt be notedshould

[gross] costs,of all lawfulremaining paying“after out said income
to the care andtaxes, expensesand incidentcharges, commissions

used,here“income,” as is amanagement of Trust.” The wordsaid
term, nothing words,and find in the “netand inclusive webroad

to theabove-quoted phrase,the indicateincome,” which follow
intent for which counsel contend.

thefor remaindermen concede thatbrief counsel theIn their
grandmother,herquestionin frominherited the stockstestatrix

grandmother's will,her and that she hadknew terms ofthat she the
Pennsylvaniaknowledge byordered the“full of the distribution

hadalso have known that substantial reservescourt.” She must
part depletion deposits.in the coalwhich offset the ofbeen set aside

if to for amortiza-provideshe desiredUnder these circumstances
adoptedtion, that she would not have clear andit is inconceivable

accomplishlanguage that result.direct to
many years apportionmentThe that has been for anfact there
bearing questionpurposes slightfor income-tax has on the trans-

trueferred. And the is of the tenth clause of the will incor-same
porating spendthrift provision protection ofa for the the life

jurisdiction.provision which in thisbeneficiaries—a is invalid
Brahmey N. H.Rollins,v. 87 290.

The trustees are advised that no amortization is authorized and
question paidthat the in should be treated as income anddividends

to the life beneficiaries.
in appearThe the named does not todiscretion vested trustees

reposedof personalhave so confidence in them.been vested because
questionante notHancock, decided,Fowler v. 301. The need be how-

theyever, contemplatefor the do not that the exer-trustees state
discretionaryany power, theycise of and are entitled tonot advice

concerning contingency may Gale,a which never occur. Gale v.
85 cases358, 361,N. H. and cited.

discharged.Case

All concurred.


