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orally), plaintiffs.for the(by brief andJacobsBernard

(Mr. orally),AlexanderMurchie & Blandin Murchie forMurchie,
the defendants.

by substitutingThe case should be amended forAllen, C. J.
The areTown of Lancaster. selectmen not entitledplaintiffsthe the

they properAlthough pro-are the officials to institute theto relief.
67), it in the name of theceeding (P. L., 42,c. s. should be town. It

only partyin behalf of the town thematter for action as realis their
injunction.seeking the

allowing supplementalthe bill to be filedThe order was not
amendingof the townIt forth a vote theerroneous. set town's

zoning passed subsequentand at a dateoriginal ordinance to the
Pleadings presentto newhearing on the bill. matter infirst the

general approved“The more andproceeding proper. practicewere
plaintiff equityinthe defendant theis, . . . that if has dis-[the suit]
heany himself,new matter of which would avail orcovered when an

subsequent filing original bill, givesto anhappens which a newevent
right party, supplementala it should be set out in ainterest or to

Lyford, 525, requirement44 N. H. 528. TheGovev.bill.'' that
may only (Ashuelot R. Railroad,a be on motion R. v.such bill filed

410) observed, findinghere and409,N. H. was the of59 sufficient
In Society,demanded. Clark v. 272,cause therefor seems 46 N. H.

itby defendants, (274)the is conceded that ifcited discretion is
“cautiously exercised,'' “substantiallymatter which amakes new

hearing” maya pleaded.when “the cause has come to becase” The
injunction depends uponhere theright existingto an facts at the
hearing, hearingand the first on thetime of final merits was not so

reopening that,the of the accomplisheffective a bar to case to
might not be removed. Itjustice, the bar follows that the merits of
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though original supple-the are to be determined as the andcase
single pleading.mental constituted abills

zoningThe attack on the town’s ordinance is under-defendants’
grounds. therely upon two broad One is that act authoriz-stood to

ing (P. L., 42, 48-68) requirementsc. ss.local ordinances contains
adoption provisionsfor and of the which have notthe ordinance

The nobeen and fulfilled. other is that valid ordinanceobserved
Theyright they arguecan of which thatdeprive them the assert.

policethe exerted topower cannot be that extent.
infringementUpon ground, prop­latter no case of undue ofthis

erty general may byThe berights is made out. welfare tested con­
stabilization, development forms,orderliness and in thesiderations of

residence,grouping of the elements of andbranches and business
that, anyindustry community “. . . the where fairin life. rule reason

legislationassigned bringing policefor within itscould be [the
justicepower’s] question legislatureof for thepurview, the was

consistently Griffin,alone, 1,has been followed. State v. 69 N. H.
22, Board,Barber v. 82 N.seq., cited; 426, 428,et and cases School H.

Rogers, 253,H.and cited.” Sundeen v. 83 N. 257. A com­cases
may depend upon expediencyandmunity’s prosperity convenience

layoutin arrangement,the allocation and of the diversified ofuses
therein, upon health,as theproperty well as orthodox reasons of

safety policethatand morals. It is true “the boundaries the[of
by specificpower] determined a consideration ofare to be instances

(Sundeen Rogers, supra, 258),v.they presented”as are but the de­
they proposehave not demonstrated that the use to makefendants

may enjoinedof be in furtherance ofpropertytheir not the town’s
welfare.

unjustargument permissionThe of discrimination in the of the
existingcontinuance of conditions while new or ofadditional ones

forbidden, publictype rightthe or are the tosame kind overlooks
although mayprevent increase it or does not ordertheir that exist-

ing bycease. Classification which unsuitable conditionsones shall
existingare within their extent is not Therestrained unreasonable.

taking mayaway an established well behardship of use regardedjis
new re-greater preventionof of a use. The of thethan seriousness

private right to in withupon the is be considered balancestriction
Fuller, 64,v. 87 N. H.expediency publicthe of the interest. Woolf

68, just classifyto andreasonably existing69. It is between use
although may theproposed the uses be same.use otherwise
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non-compliance of withto the claim of the ordinancerespectIn
re-act, point zoningthezoning one commissiontakeajsjbhatthe

53)(s. appointedact to be and toby the recommend~dTst?ietquired
reportregulations therein,be enforced in its wentand toboundaries

a kindto advise that the erection of certain of build-farther thanno
by report prohibited.defined the It iswithin the district beings

regulations reportproposedno were submitted with theargued that
required statutorya foralthough they were as condition the valid-

upon it.report and of actionity of the
meaningregulations within thethe clear ofBut arerestrictions

(ss. 49, 52)regulate 48, 51,and ispower “to restrict”Whileact.
in theregulations,are embraced as latter wordrestrictionsgranted,

50).(ss. 49, legislativein the A intent toelsewhere actemployedis
aAnythe is not found. restriction isdistinguish between words

statutory language in ofrespectthis is redund-regulation, and the
respectreport pro-The was sufficient in toancy synonyms.and
respectin of use as well in to theregulations restriction asposed

the zoned district.ofboundaries
original adoptingthat in the voteThe claimdefendants further

report regulations pro-no were establishedzoningthe commission’s
bygrant special exceptions the of voteviding of to terms thefor the

54)adjustment By (s.the the “localto be created. actthe board of
body meeting] provide ap-the for thetown shalllegislative [here

regulationsadjustment, and in and restric-of a board ofpointment
authority providehereof thatpursuant to the shalladoptedtions

may, appropriate subject appropriatein and tosaid casesthe board
special exceptions the ofsafeguards, make to termsconditions and

harmony general purposein and inwith its intent andthe ordinance
Bygeneral specificwith or therein arules contained.”accordance

adjustmentthe permitthe town authorized board of tolater vote
alteration,erection, enlargement, reconstruction of the kindthe or

by original vote, prescribedthe andbuildings affected conditionsof
permission might given. saywhich the beunder The-defendants

opportunitythem from show a ease ofthe conditions bar tothat
relievingexception applicationthem from the of the termsspecial

theof votes.
60)opportunity by (s.furnished thearguedIt is that this is act

respect excep-powers. specialin togiving the board certain But
only the andmaythe those which vote establishesboard decidetions

they required pass 60, ii). Onlyby (s.are toupon which the vote
mayappeal from the orders of an administrative officialin cases of
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“a literal of thethey a “variance” from enforcement”authorize
hi, iv). Clearly distinguishesthe act between60, i,(s.ordinance

opera-are of relief from thevariances. The formerandexceptions
ordinance, latter are of administrative orders.while thetion of the

oforder;no variance of such an their claim isThe seekdefendants
subjected to orders.right to benot

relating authorityto to makeprovision of the acttheWhile
thoughtin obscurity, it isspecial exceptions is somewhat shrouded

only maythe declaredesignand that ordinancepurposeto be its
adjustment applica-the board of to decide theirleaving it tothem,

It that if words their literalcases. is true receiveparticulartion in
54) by authority(s. directs that the ordinance shallmeaning the act

exceptionsto in andgiven appropriateboard make casesbe the
giveBut the theappropriateunder conditions. ordinance is to

“regulations and restrictions.” thatauthority under This denotes
maymay exceptions permitted,declare when andthe beordinance

implies authorityof to the board to decidea denial what conditions
expedient. viewexception byThis is confirmed the de-make an

(s. 60). (II)of the in actpowers Therebyfinement board theof
they special exceptions“to hearpowerhave and decide to the terms

requiresupon pass.which” it themof the ordinance to Thus it
appears that the terms of the ordinance are to define the cases or

upon exceptionsin or are allowable,conditions which and the
inonly respect exceptionsfunction to toboard’s is decide if the con-

which make “appropriate” giveexist the case anditions one. To
right exceptionthe to wellthe board create an as ifas to decide the

providedfacts conditions show the existence of one byand for the
sayordinance, would enable them to what facts and conditions

exception.warrantproperlyshould an This would tend to vest
legislative power (s. 48)them with a which the act generalin its

delegates only “legislativeto body.”scheme the local That the
may exceptions, clearly providedis byordinance establish the act.

That those entitled to enact thebesides ordinance the board of
adjustment may also the for grantingdecide conditions excep-an
tion, thepurviewis held not to be within the of act.

practice sharp exceptionsIn betweendistinctions and variances
may made,readily approachin all cases be but thenot to the former

throughlegislative processas a and to the latter appeals from ad-
judicialas a function will generallyministrative orders serve to

overreaching of a the field exceptions.avoid an variance into of A
mayof the be disregarded permitliteral enforcement ordinance to a
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variance, the for an exceptionwhile conditions must be found in the
mayand not be varied.ordinance

Furthermore, bythe rule of construction which the exact mean-
“may”and used in aings interchangeableof “shall” as statute are

reasonably required (Davis Smith,v. 58 N. H. 16;when Horne v.
362, 363; WhitneyN. H.Bancroft, Watson, 238, 240),62 v. 85 N. H.

definitely applicable. The act providing appropriatehere in foris
exceptions to established made no or appropriate-be rules tests of

legislativethat whether local bodyIt follows the theness. or board
adjustment charged duty declaringis with the of exceptions,of the

onlyduty deciding agencyto declare such as theis considers should
That as a minimum at exceptiondeclared. least onebe must be de-
statutory orders, might requiremeet opposedto actionclared to the
exercised. A constructionjudgment leadingto be of the act to such

impractical purposewould ascribe an toa result the framers of the
act.

ordinance, declaring maywhen there exceptionsThe be from its
complies with the act. Itterms, per-is not void because it does not

inexception a case like that of themit an defendants. The town’s
exceptiondenying authorityin the was reasonable if itaction had to

authorityofdeny it. Unreasonable exercise could not valid,be but
mayifis to be found it be.reasonableness

cannot be sustained under tests,If the denial constitutional the rule
construing scope (Woolfit as outside the of the act Fuller,v. 87 N. H.

maycited), But, alreadyand cases be invoked.64, 69, stated,as the
rightno exception. Zoningshow constitutional to andefendants acts

may properly plan for the future. regulating develop­Restrictions
generalthe welfare.ment That other real inserve estate the im­

vicinity proposedof themediate structure will not be lessened in
by operation, mayerection andits be assumed. Butvalue this is no

evidence on the issue ofmore than reasonableness. The effect on
property in the onlyvalues of restrictedpresent district is one con­

many appraisingin and contrasting publicof thesideration ad­
resultingwithvantages hardshipand benefits to the individual. The

apply exceptionsto which aredoes not reasonable as matteract of
require legislation passed provideIt does not that local belaw. to for

only requiresit that legislative bodyAt most the localthem. shall
exceptions mayas it and reasonable,such deems as beestablish and

respect judiciallyaction in such is notits reviewable.
argument passedThe that the ordinance was for the sole reason

preventing erectingthe defendants from and operating pro-of their
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legislativeis not maintainable. Theposed structure motives of a
subject judicial inquiry passingnot to inbody validityare on the of

District, 465, 471,Colemanv. 87 N. H.action. and cases cited.its
foregoing dispose pointsThe considerations of the main of de-

statutoryThe view that the requirement (s. 56)fence. for the
adjustment adoptof to “in pro-rules accordance with theboard

observed,of the ordinances” has not beenvisions misconstrues the
procedureThe rules are such as relate to board,act. before the and

statutory theycommand is that shall conform the ordinances,the to
provisionof inwithout need the ordinance therefor. Itbut would

mightmandate adoptan absurd that the board nobe such rules
pointedhad what respectthe ordinance out rules or in whatuntil or

might adopted,rules andmanner be reasonable construction de-
phraseologythat the of the act meaning.mands receive no such

Any adopt proceduralfailure of the board to rules is therefore of no
to invalidate the ordinance.effect

proposedthat thepointThe structure to be erected is one ex-
by (P. L., 162,authorizedexpressly 29,statute c. s. as construed in

480)Uhrig, presents acceptable groundv. 82 N. H. noState of de-
except structure, appliesfence. The act does not such a but to all

operative effect,withinprivate theystructures its whether are
by legislative.sanction.lawful or withoutotherwise

rulings relatingThe of the court to waiver and to the inclusion of
the defendants’ land within the arearestricted are understood to be

byaccepted exceptionswaiver of the thereto. Under the views
exceptions rulingsherein taken the other to are overruled.

makingamendmentUpon plaintiff,the town the

Decreeaffirmed.

concurred.All


