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UptonRobert for the(Mr. Upton orally),W. and John H. Sanders
plaintiffs.

Demond, orally),Woodworth,Sulloway, Piper (Mr. Piper& Jones
for the defendant.

Page, grow gaveJ. These riseactions out of the thataccident
reported Althoughthe cases in Railroad, ante,to Carbone v. 12.

presentthe upon questionrecord none ofincludes the evidence the
liability,of it by plaintiffswas in briefadmitted both and defendant

argument uponand questionthat the theevidence that was one for
jury. shall possible implicationsWe consider later of the inference

mightthat reasonable men upon questionhave differed the of lia-
bility and attend first to principal partiesthe contentions of the
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insufficiencysufficiency or of the The un-to the verdicts.relative
damages (none by theuponevidence was introducedcontradicted

supportin thedefendant) appears the record. It is such as to
earning capacitiesfindings relative to the of the decedents.court’s

findings were as follows:Those
plumbera Hewas trained as and electrician.“Mr. Hackett

helperAlbany plumber’s& Railroad as athe Bostonforworked
(30.00)regular pay Thirtyof Dollars a week.receivedwhere he

(15.00)pay would be from Fifteen Dollarswas slack theworkWhen
Works,SweeneyT. Tarviahe worked for the J.In summersup.
Thirty-slack, he receivedon the railroad was wherethe workbecause

years priorFor two or three to the(35.00) Dollars a week.five
jobSweeneyMr. maintained alsoworked for and hisaccident, he

SweeneyAlbany. for Mr. on leaves& He workedthe Bostonwith
Albany during of his& and also somefrom the Bostonof absence

working for the latter.time whilespare
accident, . . .Crowton, of the workedat the time“Arthur James

Sweeney driving working full time he earneda truck. WhenJ. T.for
workingThirty-five (35.00) Dollars a week. Whenaveragetheon

(14.00)Fourteen Dollars a weekaway home,from he was allowed
year.”aexpenses. He worked ten or eleven monthslivinghisfor

libertyjury at toargues that the were disbelievedefendantThe
wholly orfindings based,were eitherupon which theseevidencethe
disregardgeneral jury mayinis no doubt that thepart.in There

H.Goodale,v. 85 N.evidence. Andrewuncontradictedor discount
Railroad, 176, 178;N. H. Trudeau v. Com-513; Morrison v. 86510,

onlypending urgedIn it that theante, 83, 85. the cases ispany,
widows,earnings testimony of the decedents’of was theevidence

testimony was somewhatparties;interested that theirwho are
seeming contradictions; and that it wasit containedvague; that

by testimony by employersthe ofunsupported pay-roll records or
This is true.the deceased.

totallyearningsthough of were dis-Nevertheless, the evidence
twenty-the evidence that Hackett wasbelieved, there still remained

five, thirty-eight years,ofyears age, expectancyan of life aboutof with
child;posthumous also that Crowtonhe left a widow and aand that

thirty-of aboutthirty-one years age, expectancyof with an of lifewas
aged five andyears, he left a widow and two childrenand thattwo

and(about years the accidentthe time of trial three afterfour at
bydisputednot to the defendant.death). These facts do seem be

only by theappear why, though supportedany reasonNor does
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testimony widows,of the they acceptedshould not be and believed
by jury. Thus in eachthe case of damageone the elements of in

“cases, probablethedeath duration of his injury”life but for the
(P. 302, 12), mayc. s.L., havingbe supportedtaken as been by the

weightgreat of the evidence. There also overwhelming pre-was an
ponderance of evidence that each bydecedent was survived benefici-

likely to supportaries have derived from decedent,the had he sur-
accident, longthe for period years.vived a of

“capacity money”earn uponThe to is the element which the de-
emphasis.lays mayIt juryfendant be assumed that the disre-

garded testimonyor discounted the respectof the widows in this as
fully warranted, subjectas circumstances but to the limitation that

findingthe verdicts establish the earning capacity.of some The
jurors correctlywere instructed in accordance with the ofrule dam-
ages in Railroad,laid down Morrison v. H. 176,86 N. 182. It is

jurorsperfectly clear that the believed that the decedents had some
theyand thatcapacity would have provisionmade some for their

duringdependents lifetimes,their theyeven if nothad left estates
for them.

Hackett’s estate was $3,000.awarded His producedwidow a
expenses totalling $685.bill for funeral There is no reason to doubt

jurythat the believed the expenses.evidence as to these Therefore
for loss of earningtheir award his capacity for the benefit of his de-

$2,315.pendents was ageSince a man of expec-Hackett’s has an
tancy thirty-eightof life of years, $60.92this amounts to for each

juryyear. The saw his widow, who agetestified to an of twenty-
seven, yearsthree after she was suggestedwidowed. It is not that
she was not to be in respect.believed this Her child was in court,

testified,so describingand she the baby, though the child was not
Underexhibited. all the circumstances, $60.92an award of for the

present of expectablevalue the provisionannual by the decedent
family byfor his could be found the court absurdlyto be Thesmall.

might besame said of the allowance to Crowton’s estate of a sum
averaging $80less than year,a representwhich would provisiona

byless than that made averagefar the man.
slightestThere was not the evidence that either decedent lacked

average health, average disposition work, average earningto capacity
laborers, averageof or feeling familyof responsibility. Positive

contraryevidence to the groundleft no for speculating about a de-
ficiency. weightThe of the regardevidence in clearlythis supports

findingsthe court’s damagesthat the inadequatewere and that the
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exceptionThe is over­defendant’sthemselves.jury misconducted
H. 242, 246; Zeroyan Duncan,N. v.Malouin,v. 88Wisutskieruled.

Golej Varjabedian, 244,N. H.116; v. 86 246.114,H.N.88
having juryis to as found that thejudge be understoodIf the trial

ap-liable” and “thisthat the defendant was thatfirst “determined
findingsthink notdefinitely,” we that such areclearly andpears

record.by thejustified
in byverdict concurred some mem-compromise“athere isWhere

liability in of thequestionthe of considerationjury onofbers the
only power adamages,” the of the court is to orderof thesmallness

Doody Railroad,the 77upon all of issues. v.trialcomplete new
disentangleimpossiblethis is that it isreason for toTheN. H. 161.

separate the true from the false.andthe web of error
in amount, presumedthe error isis unreasonableverdictWhere the

liability, satisfactoryof unless there is evidenceissueto theto extend
it wasoccurring the from which it can be found thatat trialfactsof

v. H.Langley, 138,Moulton 81 N. 139.to other causes.due
findings judgeof trial nor in the recordspecific thein theNeither

presumption thatsatisfactory evidence to rebut thefinditself do we
assessment of the sameIndeed,bad in toto. thearethese verdicts

strongly supports presumption.the “Wheredamages plaintiffto each
themay issues,error have affected all the con-theappearsit that

completemust be a new trial follows.”that thereof lawclusion
Company,522,N. H. 534. See also Derosier v.Railroad, 81v.West

trial, clearlyto avoidIn order a new “it must451,H. 470.N.81
not extend to the issuesof the error did allthe effectappear that

H.Huckins, 206, 213, byN.v. 76 followedMcBridetried.” Milford
H. 525.Railroad, 79 N.v.&c. Co.

unnecessaryforegoing, it is to the consti-considerIn view of the
this, contrarytoby plaintiffs.the As viewsraisedquestiontutional

Schiedt, U. S. 474. NoDimick v. 293 decisiontaken.have been
unnecessaryIt is also to consider thequestion.made to thatis as

jurorof the of theexclusion affidavit whichexceptions to the was
to the aside. But the evidenceby set verdicts asthe motionsraised

jury mayto bethe offered at theissues submittedon theexcluded
questionsto consider the raisedit be convenienttrial, willnew

thereby.
by flagmenof received atpaytheplaintiffs offered evidenceThe

objected evidenceThe defendant that thetime the accident.the of
materialityand it Itsprejudicial,and was excluded.immaterialwas

Railway, 587;H.in Haskell v. N.to be doubt. 73not seemdoes
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Railroad,Hussey v. N. H.326, 330;N. H. 82Spilene Company, 79v.
upon thedoes not contain the evidence issues236, 242. The record

grounds findingwere fornot clear whether thereliability,of and it is
uponprejudicial other issues thanproof would bethat the offered

Davis,(Buntenoffer v. N. H.which the was directed 82the one to
mightaptly suggests properlythat it304, 312), but the defendant

in the court,the discretion of sinceexcluded as cumulativehave been
upon knowledge flagmencommon that the cost ofjury might relythe

trifling.beenwould have
photograph each decedent was offered and excluded. TheA of

the of theuponrelevant states of health decedentsphotographs were
theyIn so ifphysical condition. far were admissible veri-and their

Yet, provided proper facts appeared,likenesses.fied as undistorted
in ofthey might be excluded the exercise a sound discretion for re-

merelyprejudice beingor asmoteness or undue cumulative evidence
conclusively provedalready or admitted. Pritchardupon an issue

367; Company,N. H.Austin, 521;H. Turner v. 75 N. v.v. 69 State
133; Londonderry,H. H.Hause, 247, 251;N. v. N.82 39Litchfield

Wig. (2d ss.ed.),2 Ev. 793-795.
proof posthumousThe of of the ofoffer health the child of one of

probablethe decedents was relevant to the issues of the ofduration
(ifby lived)the contributions the deceased he had and the probable

goodsuch in theamount of contributions view of child’s or bad
mightThis have ifhealth. likewise been excluded the court found

purposethat it no useful the alreadywould serve because issues were
established, grounds prejudiceor on found of orundue other facts

the ofappealing to sound discretion the court.
New trial.

Branch, J., was absent: the others concurred.


