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proba-slander, maliciously and withoutdefendantallegingA countin that the
a magistrate,beforecharge felony plaintiff,made a of theagainstble cause

goodis after verdict.

count, toset facts sufficientproceedings,such if it set out the forthBut should
complaint, magistrate,a before afelony,show that or of was madecharge

in capacity.his official

the de-slander, spoken, evidence thatbyA count in for words not sustainedis
the had committedcomplaint, plaintifffendant a written thatsigned alleging

larceny.a

in aproceedingsor othercomplaint,an action for a libel contained in aIn
matter,jurisdiction it is not sufficientjustice, having subjectof of thecourt

charge groundless.andshow the was falseto that
pretence promulgatebyas a which toproceedingspartyif a institutes suchBut

slander, may be maintain-purposes, an actionany improperotheror to serve
in it.libellous matter containeded for any

declaration, after the usualin thefirst countCase. The
fame, allegedwas of &c.goodplaintiffthat theaverment

maliei-1835,ofon the seventhdefendant, August,thethat
aand swore tocause, madewithout probableandciously,

atsetwhich was then forthcomplaint,and maliciousfalse
one of theWoodman, Esq.,W.to Charlesaddressedlarge,

wasthe plaintiffin which&c,, andof the peace,justices
the defend-ofoxen,four the propertywith stealingcharged

a warrantdaysameon theIt was then thataverred,ant.
andof the plaintiff,said arrestby justice,was issued for the

ix. 2VOL.
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that afterwards the notdefendant did saidpursue complaint,
but discontinued the same. It then averred thethat plain-
tiff was innocent of the and meanslarceny charged, bythat
of defendant’sthe false and malicious oath and complaint
the plaintiff had suffered great injury.

The second count that thealleged defendant maliciously,
cause,and without tocomplained W. Wood-probable Charles

ofman, one theEscp, thatjustices, &c., the hadplaintiff
theoxen,stolen four of theproperty defendant, and caused

a warrant to be issued, out thesetting(without complaint)
itsand then averred discontinuance as before.

count theaverred,The third that on thedefendant, same
andutteredday, published certainspoke, false, scandalous

and words of themalicious andplaintiff, then outset the
words in the which thecomplaint charged plaintiff with
stealing.

The fourth count thethat defendant wrote andalleged
the same words.published

ontrial,the theUpon issue, the ingeneral plaintiff gave
evidence a defendant,the and a warrant is-complaint by
sued as set forth inthereon, the first count. It appeared

at the samefurther, that thetime wascomplaint made and
issued, the defendantthe warrant aprocured writ against

inthe plaintiff, declaring against him fortrespass thetaking
oxen—that on the same he deliveredday the writ and war-

a sheriff,rant to with directions notdeputy to serve either if
would settle the matter.the Theplaintiff defendant said

for the oxen;demanded andónhe the next day he$120
went with sheriff to thedeputythe plaintiff, who, after be-

that the saidinformed officer hading process, to set-agreed
at andthat timetle, and soonpaid $¾70, after <%50more,
the10 for andtrouble,with defendant’s more for$4 the.f

warrant and writ. Neither thecomplaint, writ or warrant
was ever served.

It further that in aappeared, conversation between the
the said toldparties, defendant he the heplaintiff might
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Hillthenfor The said he remark-plaintiffoxenhave the 120.$

Miles.“ thatI take them atdefendant, mayIed the then supposeto
tosaid made no answer that re-defendant he?” Theprice

mark.
the that thejurythis the court instructedevidenceUpon

the oreither first second count—could not sustainplaintiff
served,been nohaving prosecutionneverthat the warrant

thatinstituted—and whateveras groundconsideredcould be
thehave defendantmight againstthe plaintiffof complaint

was that awarrant, not ofit maliciousof theon account
prosecution.

the that if the defend-jury,court further instructedThe
the andmade delivered themaliciously complaint,ant

officer, al-to an the complaint beingand warrantcomplaint
the was entitled to aplaintifffalse and groundless,together

and that ifthird and fourth counts the com-;on theverdict
that was evidence of malice.false,wasplaint

verdict in ofa favor the plaintiff,returned andjuryThe
a trial.for newmovedthe defendant

theHale, defendant,P. for cited—and J.Sullivan,G.
vs. 4Hawkins;Weather stem Taunt.110, 7,E.D.1 Sf

Thorn vs.508,5 Johns. BlanchardEldred; ;vs.Sinclair
3 D. E.vs. 183, BelleOsgood;Bodwell379,3 Pick. if

vs. Heath ;163,12 22 Com.BradleyPick.Broadbent;vs.
Howell;vs.Wilkinson495, Abr.,Lato R. Petersdorff’s

;vs. Macnamara361, Purcell 2 N.9 East78, ;418Libel,
230,Eliz.Fisk;vs. Cro. 248,Blanchard398,H. it.

Cutler vs. Dixon;S. andWood; 14, C.,4 Co.vs.Buckley
1P. Sound.194; 131,1 Hawk. C.Bac. 454;4 Gwill.

; 2vs. Saund.807, YoungeBurr. Astley2King;vs.Lake
Ev. 395.PI. Sf

5 N.cited II. R.for the plaintiffs,and Emery,Bartlett
301,302;Evid.-.Roscoe's227,225, Burleigh;Robinson vs.

Ev, ;Noak377, vs.1 Davis910, ;913 Rep.2 Stark. Stark.
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1 D. 535.E. Boot vs. 1 97,D. R.Cooper; Elsee vs.íp
;Smith ActionDig.,Com. A; 1 Ld.Conspiracy, Raym.for

381, Savile vs. í378, Roberts; 137,Green. Ulmer vs Le-
land; 270,Addison vs.Kerr Workman; 328,12 Pick.

;Wills vs. 12 Dane's Ahr. 506Noyes ; Gen. Pr.Chitty’s
3 584,B. vs.45; ip C. Duncan Thioaites; Oliver's Pre-

4372 ; 406,cedents Cowen Mills vs. McCoy.

J. ItParker, is not in allnecessary, cases, that there
be an or ofarrest,should service process a inupon party,

order to the ofmaintenance an action for maliciously institut­
3ing legal proceedings. 144, 147, vs.Esp. Booth;Cooper

1 D. E. 535; 2 Pl. 301, note; Abr.,Chitty's Bac. Ac­&
on Case, H,tions the cites Roll. Abr. 112 and W. Jones 93;

(Williams'Hobart's Rep. 266, b, 267, a, andEd.) note.
in slander,A count charging that the defendant had im­
the theposed plaintiff ofupon crime isfelony, good after
Barn,2verdict. 283,Cres. Blizard vs. andKelly,&

note. The count thatcharged the defendant had wrongfully
and without reasonable or cause,probable theimposed crime

theof felony upon plaintiff. ChiefAbbot, Justice, said—
1: veryform of count is ancient.This The words in pre­

‘a badare translation ofuse thesent Latin words, cri-­
Theimposuit.’men sense andlegal ofmeaningfeloniae

is, that thethose words made theparty ofcharge felony
Ita is notmagistrate. sufficient,before in ofsupport such

count,a to that theprove wasplaintiff withcharged felony
conversation. It canin be sustainedonly by proof that the

went before adefendant andmagistrate charged the plain­
tiff with Thefelony. objection taken to such a count, that
it does not thespecify particular withfelony which the

wasparty is not validcharged, aafter verdict.” Vide,
1also, Shower 282, ;vs. 1Haynes Rogers Roll. Abr. 114,

Action 5Case,sur R, ; Cro. Jac. 190, vs.Dogatte ;Lawry
ditto 490, vs ;PotterPayn Com. ActionDig., upon the
case defamation, D, 4; 5 Barn. Ald. 634, vs.for Pippet§
Hearn.
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Hillan action for slan-From these authorities it thatappears,
Miles.and withoutfor, maliciouslyder be reason-may maintained

aable beforecharging felonyor withprobable cause, party
a the de-objectionif it can be no that; so,andmagistrate

chargeof the in de-claration sets forth the circumstances
tail.

will be after verdict.goodA count The impli-general
should set forth thecation is that the count particular charge.

therefore,Had the first and second counts, been perfect,
beenthis action havemight them,sustainedperhaps upon

on authorities,the thepreceding provided charge was made
withoutfrom malicious cause.probablemotivelfand

The first he made and tothat swore a false andalleges,
malicious cause,without and then setscomplaint, probable
out the but no direct thatcomplaint; there is averment

to aWoodman, directed,whom it was was magistrate.
The second count thethat defendant maliciously,alleges

and without cause, to O. W.probable complained Woodman,
Esq. one the and tojustices, &c.,of caused a warrant he is-
sued on said iscomplaint. This not a technical alle-very

hethat made agation, charge against the plaintiff, abefore
itbut bemight, heldmagistrate ; perhaps, good after a

the theplaintiff.verdict on it for On trial, however, these
as counts for acounts were maliciousregarded prosecution.

theWe are that evidenceof does notopinion support the
is for wordsthird which Allcount, spoken. the evidence

and forto a written complaint, aughtrelates which appears,
itwrote himself. There is nothe defendant evidence of

words.the of anyspeaking
be toThe verdict themight perhaps applied fourth

■thecount, by plaintiff counsel,as is ifsuggested that is
and the had been left tomatter thegood, properly jury.

The is not in the usual of forcount form declarations libels;
but, without whether the count is sufficient inenquiring

of toform, we of that the theare directionpoint opinion
sufficient,cannot be It not in such case,isjury supported.
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that the thecomplaint which defendant made was altogether
andfalse An for a sus­groundless. action libel becannot

tained for a before a court jurisdictionproceeding having
ifsubject matter,of the the was aprocess instituted under

belief matterthat the was and withalleged true,probable
of it to the theintention course ofpursuing accordingthe

out toif the matter-turns beeven andcourt, wholly false;
case cannot be left to thein such as evi­falsity jurythe

well bemay questionedItof malice. whether andence
sustained,be under sucha libel could circumstan­foraction

ill will. 4was evidence of express 14,if there Co.evences,
WantWood; 2 Burr. of probable810. causevs.Buckley

of malice.be evidenceheld tois
however,in this to showcase,evidence tendingThere is

a andmade a war-the defendant complaint, procuredthat
ofthe thelegitimate purpose having plaintiffnot forrant,

well hadhe have doneexamined, mightand asarrested
larceny,to believe him ofguiltycausebeen probablethere

in civil suit which hehimself thea view to aidwithbut
time, and with the intention ofat samethecommenced

about the ofoxen,the purchaseforenforcing payment
been somehad before negotiation.thereseems,itwhich,

it was wholly unwarrantablepurpose,thewassuchIf
defendantthe cannotin such case protectandillegal;and
the in thechargethat he made dueby alleginghimself

of legal proceedings.course
aif institutesparty legal processthatopinionare ofWe

it in the course,to butregularprosecuteintendingwithout
slander, or serve other im-anyto promulgateaas pretence

to such a misuse ofextends theprivilegeuopurpose,proper
forbe libellousmay prosecuted anyheandlaw,offorms

The verdict must be setthus publishes.hewhichmatter
his declaration.amendthenmaythe plaintiffandaside,

granted.trialNew


