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thorized to put to it, contains his personal obligation. . If Leighton

the defendant used apt words by which to charge himself
on a personal contract to pay, this action may well be main-
tained: Having no ether authority, he must be understood
in such case to have contracted on his individual account.
2 N. H. R. 352, Underhill vs. Gdbson; 2 Johns. Cas. 70,
Dusenbury vs. Elilis ; 5 Mass. R. 299, Thatcher vs..Dins-
more; 6 Mass. 53, Florster vs. Fuller ; 3 Barn.& Ald. 47,
Burrill vs. Jones ; 1 Cowen 536, 540, Mottt vs. Hicks; 2
Bro. & Bing. 460, Childs vs.. Monins.

Where an individunal put the name of a third person to-a
promissory note, without authority, and procured it -to. be
discounted at a bank, it was held that the bank might de-
clare against him as a promisor. 4 N. H. R. 23, Grafton
Bankvs. Flanders. He would not be the less liable, if his
own name was stibscribed to the note asagent of such third
person. There are numerous cases where agents failed: to
bind their principals, and were held to be personally liable
on the contracts. 1 Greenleaf R. 231, Stinchfield vs. Lat-
tle; 11 Mass. 54, Mayhew vs. Prince; 12 Mass. 173, Ar-
fredson vs. Ladd ; 9 Johns, 334, Taft vs. Brewsier.

Leicaron vs. WALKER.

in an action of debt to recover the penalty preseribed in the statute of Dee.
23d, 1820, for taking illegal fees,—held, that the suit could not be sustained,
on the ground that the section of the act on which the suit was founded had
been repealed by the act of July 24, 1831.

Where entire provisions of a-statute are revised by a subsequent'act, sueh pro-
visions are repealed by the latter statute.

Where the mode of enforcing the penalty of an offence is varied, and tlie pen-
alty is increased, the latter act w111 repeal the former.

Tuis was debt against the defendam a JUSHCG of the
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peace; to recover-of him-a penalty of $30; under the statute
of :December 23d, 1820; for demanding and receiving of one
Stephen Leighton: greater fees than were allowed by law, for
the copiesiofia case in faver of Geo. 8. Evans against said
Stephen Leighton, which had been tried before said Walker,
and.carried by-appeal to the court of .common pleas. Plea,
nil-debet. ,

On the trial, it appeared that the suit in favor of Kvans
vs. . Stephen Leighton had been entered and tried before the
defendant, he being a justice of the peace, and an appeal
taken,as alleged in the declaration—that, after the appeal,
said Stephen requested the defendant to make out the copies
of the case, which was done, and that when said Stephen
took them, on the 9th of January, 1834, the defendant de-

manded the snm of two dollars for said copies, which said

Stephen paid without any objection—and it farther appeared,
on reckoning the number of words, counting each paper in
the case by itself, and allowing for pages and parts of pages
accordingly, and counting the figures as words, when they
made words, that: the fees for the copies would have amount-
ed to less than said sum. The defendant objected, that the
action could not be sustained, because the fees were paid
without any objection, and that there was no evidence that
the defendant took them knowing the amount to be greater
than he was entitled to—and farther, that the clause in the
statute, upon which this action is founded, was repealed by
the statute of July 2d, 1831. A verdict was taken for the
plaintiff, for the penalty demanded, subject to the opinion of
the superior court upon the foregoing case; which verdict
was to be set aside, and judgment entered for the defendant,
if the court should so order.

- Merrill and Bartlett, for plaintiff.
Norris and Christie, for defendant.

Uenam; J. This action is founded upon the remedial pro-
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vision of -the 3d section of -the statute of December 234,
1820, entitled “‘an actregulating fees,” (1 Laws N.-H. 323,)
and the only question which is now urged in the case is, -
whether this provision of the statute is still in force, or has
besn repealed by the act'of July 2d, 1831

The 3d section of the act of 1820 provides, * that if any per-
“son or persons, entitled to fees under the act, shall demand
‘and take any greater fee or fees for any of the servicesmen-
‘tioned in the act, than is therein and thereby provided and
‘declared, he or they shall forfeit and pay to the person or
‘persons suing for the same, the sum of thirty dollars: for
tevery such offence.” And the 4thsection provides, that the
mode of process for the recovery of damages which may
accrue for offences committed under the aet, may be by ac-
tion of debt, or by complaint to the grand jury for the county
in which the offence was committed; but in case of prose-
cutions under this act by complaint to the grand jury, the
penalty which may be recovered shall be for the use of the
county in which the offence was committed.

The act of July 2d, 1831, is an act in addition to:the:act
regulating fees, and provides ‘“that the persons entitled to
‘receive fees under any of the provisions of said act, shall,
‘on receiving such fees, if required by the person paying such
* fees, make out and deliver unto him a particular statement
¢of the items of such services, with the sum or sums de-
‘manded and received therefor, and shall receipt the same ;
‘and if any of the persons entitled to receive. such fées shall
‘knowingly and wilfully demand and receive-any more .or
¢ greater fees for any services by them performed; than is al-
‘lowed them by law, they shall forfeit and pay the sum of
‘ fifty dollars for every such offence, to be sued for and recov-
‘ered by the person injured, in the same way and manner.as
*is provided by the act to which this is an -amendment.”’.

1t seems clearly to have been the design of the legislature
to revise the penal sections of the act of 1820, and to pro-
vide surer means to enforce the penalty for.the taking of ille-
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gal fees;; bu;,;w’%rhere the.design to revisea statute clearly.ap-
peats, the former statutes are to be considered as no longer
in foree, though not-expressly repealed "3, Gireen. 22,
Towle vs. Manelt.

In the case Bartlett & al. vs. ng, 12 Mass. 545, it 1s
said ~that -a subsequent statute, revising the whole subject
matter of -a-former one, and evidently intended as a substi-
tute for it, although it contains no express words to that effect,

‘must, on:the principles of law, as well asin reason-and com-

mon:sense, operate to repeal the former.

“Inthe case-of The King vs. Cator, 4 Burr. 2026, it was
decided that -a former statute, inflicting a penalty of £100
and three months’ imprisonment on persons enticing away
artificers, was virtually repealed by a subsequent statute,
inflicting £500 penalty and twelve months’ imprisonment
for the same offence. 'The same principle is adopted in the
case of The King vs. Davis, 1 Leach’s cases 306.

Nichols vs. Squire, 5 Pick. 168, is a similar case. There,
by the statute of 1817, the selling of tickets in any lottery
not granted -or permitted by the commonwealth, was prohib-
ited under a new penalty ; and it was holden by the court,
““that Wwhere the legislature impose a second penalty for an

offence, whether smaller or larger than the former one, a
‘party cannot be allowed to sue on one, or the other, at his

option, and that the original act is repealed by implication.”
~Under the statute of 1831, the penalty for taking illegal

{fees is'inereased from thirty to fifty dollars, and this penalty

is to be collected only by the person injured; while, under
the former act, any person suing for the same was entitled to

‘the penalty. 'The remedy in-other respects is to be pursued
‘in-the same way and manner as is provided in the -original

acty that is, either by action of debt, or by complaint to the
grand jury for the county in which the offence was commit-
ted; when the increased penalty would go for the use of the
cm;mty

/The provisions of this -aet, then, so far as they go to ﬁx
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the penalty and prescribe by whom it may be enforced, isan Gea
entire substitute for the original act, and arepeal of the same. Sm"“ s
As this suit, then, is founded on provisions of the original
act which are repealed, the action cannot be sustained, biit,
according to the agreement of the parties, the ve1d10£ mnst
be set aside, and

Judgiment entered for the defendant.

GEeAR 8. Smitu and als.

‘Where application was made to magistrales by an individual to take the poor
debtor’s oath, and one of the magistrates selected’ by him was an unelé’of
the debtor, which fact was unknown to the creditor or his attorney, so that
the exception might be taken at the hearing,—keld, that permission to take
such oath on a hearing before such magistrates was invalid.

Dgsr upon a bond.” The writ in this case was: served
upon Smith only, and a return of non est inventus was made
as to the other two defendants named in the writ;

The bond declared upon was given to the plaintifft by Jo-
seph P. Leavitt as principal, and the other two- signers’ as
sureties, with condition that the said Leavitt, who was then a
prisoner on execution, at the suit of the. plaintiffy:should
within one year take the oath prescribed by law for the ease
and relief of poor debtors.  Said Leavitt took said oath, but
one of the magistrates who administered : the same was a
brother to the said Leavitt’s father:

Notice: of said *Leavitt’s intention to:take the oath was
served on Messrs. Hale & Woodman, the attorniesiof record
of the plaintiff, who madesome: enquiries about the eircums=
stances of the' applicant; and ‘having ascertained, -as: they
supposed, that the applicant had property which would: pre=




