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the it anenforced,and whom be ispenalty by mayprescribe
aact,entire substitute for the and of the same.original repeal

’
As ofsuit, then,this is founded on the originalprovisions

but,sustained,act bewhich are the action cannotrepealed,
theto the of the verdict mustaccording agreement parties,

aside,be set and
entered theJudgment defendant.for

Gear vs. Smith and als.

Where was made to magistrates an toindividual takeapplication theby poor
debtor’s and one of the magistrates selected him was anoath, uncle ofby
the which fact towas unknown the creditor or hisdebtor, so thatattorney,

might be atthe taken the hearing,—kddythat to takeexception permission
hearingsuch on a before such magistratesoath was invalid.

aDebt bond. The writ in thisupon case was served
aSmith and. return of nononly, est inventus wasupon made

two defendantsas to the other named in the writ.
declaredThe bond was to thegivenupon Jo-plaintiff by

P. Leavitt as and the other two signers / asseph principal,
with condition the saidsureties, Leavitt,that who was then a

execution,on at the suit of the plaintiff, shouldprisoner
the lawwithin one take oath for theyear by easeprescribed

relief of Leavitt took saidand debtors. Said oath, butpoor
one of the who administered the was asamemagistrates
brother to the said Leavitt’s father.

of to take the oathNotice Leavitt’s intention wassaid
served on the attornies of recordWoodman,Messrs. Hále &
of the about the circum-enquirieswho made someplaintiff,

as theyof ascertained,stances the and havingapplicant;
that, wouldwhich pre-the hadapplicant propertysupposed,
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es-tofrom the oath, theyhim tooktaking depositionselude
in theto anfact, livingthat and sent them attorneytablish
to ap-himof the of hearing, requestingplaceneighborhood

toand the of thefor admissionthem, applicantopposepear
byno instructions in the casetake oath but; gave exceptthe

thesefurnishing depositions.
Woodmanbefore Halesaid Messrs. &days hearing,Two
be an un-one of was tomagistrateslearned that the reputed

attor-wrote to theimmediatelyof the and theycle applicant,
to make objection,them as thisby aforesaid,ney employed

theletter did not arrive until after ofday hearing.thebut
ofhad no suchknowledge relationship.The plaintiff

bethe that if the court should ofwas agreed by partiesIt
a and sufficientthat the above facts shew legal per-opinion

the of that thebond,of condition theformance plaintiff
bebecome otherwise should ren-nonsuit,should judgment

thedered for plaintiff.

for the cited the SotAsec.Woodman, plaintiff,Hale ofSf
; 157, ;a 5 R. Bean94,Lit. N. H.Bill Co.Rightsthe of

authorities there cited.andvs. Quimby,

thefor defendant.Smith,

an>i, The admission of individual commis-bya J.lli*n
to take the ju-of debtor’s is ajail delivery oath,poorsioners

matters of much to theact, debtorinvolving importancedicial
This liketribunal, other whose acts areeverycreditor.and

character, should be constituteda judicial ;impartiallyof
a in interest, instance,where as in this has apartyespecially

the theto select frommagistrates it, variouscomposingright
of the from is nowhose decision therecounty,justices appeal.

in such case an individual his near rela-byselection ofA
a father, brother,as of or is anduncle,tives, grossly improper,

for entire and im-reason distrust of the fairnessgreataffords
of the selected.tribunal sopartiality
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“that law that one kins­saysCoke the presumethLord
a and the;favor another before constitu­stranger”dothman

'“it be theto essential to the oftion declares preservation
of his andevery individual., life, liberty, cha­propertyrights

of thethat there be an law andracter, impartial interpretation
{!ofadministration and that ofjustice,”the it is the right

citizen to be tried as as the lot ofevery by judges impartial
admits.”humanity

On this courts have everyprinciple sedulously guarded
to the bias of orjustice againstavenue either interest rela-

tionship.
act of 31 Geo. in relation toThe II. the selec-provincial

that eitherjurors,tion of ofparty may require anyprovides
“oath whether he dothto answer tojuror upon gainexpect

issue of the thenor lose the cause ?by Whetherdepending
he is related to either ? andany ways whether heparty hath,

hisindirectly,or or is sensibledirectly given opinion, of any
in the cause?” Prov. Laws 191.(ed.prejudice 1771)

athe itcommon is matter ofBy English law, tochallenge
a ifjuror, he be within the ninth ofdegree 3relationship.

363.Black. Com.
It has an to aholden,been that uncle in a suit is notparty

a to take and that it is a actperson depositions, grossproper
a in aof for suchstanding relation to thepersonimpropriety

to act as a 3 N. H. R. vs.magistrate. 98, Beanplaintiff
Quimby.

vs. 17 Johns. where anSmiley, 133,In Eggleston excep­
that a was ation was cause tried before oftaken, justice the

who half uncle to thewas theplaintiff’swife, relation­peace
was held to be too remote to thedisqualify justice fromship

But it was there distinctly holden, that near relation­acting.
would a and thejustice, rule laid downship disqualify was,

that the be so near as to amountrelationship must of itself
to evidence of and fraud. 13See, also, Johns. 191,partiality
Pierce vs. Sheldon; vs.172,and 19 Johns. al.Bellows &
Pearson.
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Hodgdon inas asit judge1 noConnecticut,he law of canBy person
•. 1■\

& aWaldron theandhim party,case exists betwixtary where relationship
' uncleorbrother,andson,in the and brotherof fatherdegree

424, 1808.)like (ed.and in kind. Laws Conn.nephew, of
in whichon of causeanyno can sit the trialjudgeIn Vermont

con­ofthe fourth degreeis to eitherhe related withinparty
judgenoIn New-YorkRevised Laws 162.sanguinity. Vt.

he wouldof in whichany court can sit as such in causeany
ora ofjuror consanguinitybe excluded from reasonbybeing

N. Y. 275.to either of the Revis. Stat.2affinity parties. of
thisonThe and prevailingcommon sentiment regulations

exist be­ofshow that where near tiessubject, relationship
are to be passedtwixt a tribunal and a whose rightsparty

constitution,oursuch in the ofcannot,tribunal wordsupon,
I!be as as the lot admits.”humanityofimpartial

knowledgehad noIn it thethis thatcase, appears plaintiff
suchanddebtor,of the the to theof magistraterelationship

inattorneyfact did not to thecome the ofknowledge plaintiff’s
factthisseason to enable to the Hadhim take exception.

been to and no beenseasonably counsel,known the exception
it would have been as waived.taken, regarded

The debtor was alone in and he no forfault, excusegives
selection,his from or other cause but the; selectionnecessity

was made no could be andclaimed,wherevoluntarily appeal
the wasdischarge allowed invalid.

theJudgment plaintiff.for

Hodgdon vs. Waldron & a.

A who has entered agreementinto a writtenparty to haul all the logs aupon
certain tolot, another before a certainplace, cannot be toperiod, permitted
introduce evidence thethat other at makingthe timeparty ofsaid, the con-


