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By the law of Connecticut, no person can sit as a judge in

Waldron & 2. any-case ‘where relationship exists betwixt him and the party,

in'the degree of father and:son, brother and brother, or uncle
and nephew, in like kind.  Laws of Conn. 424, (ed. 1808.)

In Vermont no judge can sit on.the trial of any eause in which

he is related to either party within the fourth degree of con-
sanguinity. Vi, Revised Laws 162. In New-York no judge
of any court can sit as such in any cause in which he would
be exeluded from being a juror by reason of consanguinity or
affinity to either of the parties. 2 Revis. Stat. of N. Y. 275.

The common sentiment and regulations prevailing on this
subject, show that where near ties of relationship exist be-
twixt a tribunal and a party whose rights are to be passed
upon, suchtribunal cannot, in the words of our constitution,
“beas impartial as the lot of humanity admits.”

In this case, it appears that the plaintiff hadno knowledge
of the relationship of the magistrate to the debtor, and such
fact did not come to the knowledge of the plaintiff’s attorney in

season to enable him to take the exception. Had this fact

been seasonably known to the counsel, and no exception been
taken, it would have been regarded as waived.

The debtor was alone in fault, and he gives no excuse for
his-selection, from necessity or other cause ; but the selection
was voluntarily made where no appeal could be claimed, and
the.discharge allowed was invalid.

Judgment for the plaintiff.

Hopcpon vs. WaLproN & a.

A party who has entered into a written agreement to haul all the logs upon a
certain lot, to another place, before a certain period, cannot be permitted to
introduce evidence that the other party said, at the time of making the con-
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tract, that if there should not be-snow enough he must leave ‘them on the
land, for the purpose of showing that he has performed all he was bound to
do; as that would be to contradict and vary the written contract. o

Where a party has undertaken to perform work and labor in transporting goods,
if it appear that he has failed to fulfil his contract, and performed but part
of the service, he cannot hold them against the owner on the ground of a
lien for what he has done.

Tresrass, for five hundred logs. Plea, the general issue.

It appeared in evidence that one Samuel C. Shapley, having
a large number of logs on a tract of land in Farmington, made
a written contract with the plaintiff; as follows:

“1 hereby agree to haul, for S. C. Shapley, all the hemlock
and spruce logs he has now fell on his lot, to the river, by or
before April, 1835, at five shillings per M., provided he does
not sell them on the lot—the said Shapley to cut the logs.

William Hodgdon.”

It was proved that at the time the said contract was made,
the plaintiff asked Shapley what he was to do in case there
should not be snow enough in the winter to enable him to
haul the logs; to which Shapley replied, “ why, thenr you
must leave them upon the land.”  To this evidence therewas
an objection.

It appeared that there was very little snow in the winter
after the contract was made, and that the plaintiff was able
to haul only part, leaving a large number of logs on the lot.

After the 1st April, 1835, Shapley demanded the logsof the
plaintiff, who refused to deliver them until paid for the haul-
ing. Shapley refused to pay, and the defendants, by orders
from Shapley, took and carried away the logs.

The court directed a verdict for the plaintiff, for the price of
hauling the logs, and interest, subject to the opinion of this
court upon the above case ; and it was agreed that in case the
court should be of opinion that the verdict could not be sus-
tained, it should be set aside, and a verdict entered for the
defendants.

N.Eastman and Christie; for the plaintiff, to show that the
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parol evidence was admissible, cited 1 Yeates 139 ; Addison

Waldion & . 181; 3 Stark. Ev. 1007; 2 Dall. 173; 1 Binn. 616; 4
Dall. 132; 6 Mass. 430; 8 . & H. 3/9; and contended
that; as by the law of this state the plaintiff was entitled to
pay for hislabor, deducting the damage, he had a lien on the
part he did haul, the same as if he had hauled the whole. As
there was no evidence that there was any damage, he was
entitled to pay pro rata.

Burleigh, for the defendants.

Parger, J. The evidence of what was said by Shapley,
at the time of making the contract, cannot be received. It is
parol evidence to vary the terms of a contract reduced to writ-
ing. 11 Mass. Rep. 27, Stackpole vs. Arnold ; 2 N. H.
R. 506, Wallace vs. Rogers. 1f it has any operation, it is to
show that the real contract between the parties »was, that if
there wasnot snow enough to admit of hauling all the logs the
plaintiff should haul but part—so many only as could be haul-
ed while there was snow sufficient for the purpose. DBut the
written contract was that he should haul all the logs by or
before April. By that he took the risk of snow.

This evidence being rejected, it appears the plaintiff did
not perform his contract.

Had he performed it he might, perhaps, have had a lien
upon the logs for the price of his labor ; but this is not clear
upon the facts found in the case. Common carriers have a
lien for the price of transportation of goods. So ownersand
masters of vessels have a lien for freight upon goods transport-
ed. And in general, bailees for hire have a lien for the price
of work done, and the expense incurred, on the goods bailed
to them. Metcalf’s Yelverton 67, e, f. Butevery person
employed in transporting personal property of another from
place to place, is not a bailee. It is not necessary, however,
to settle whether the plaintiff could be so regarded. The
plaintiff having failed to perform his contract, no lien can arise.
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According to decisions in some other states, he  would ‘not
be entitled to compensation, and of course could have no'lien.
Aund here, although he may recover, under the decision in Brit-
ton vs. Turner, 6 N. H. K. 481, the value of the benefit
his employer has received ; the other party is entitled, if he
elects, to have the damages he has sustained, by reason of
the non-performance of the residue, deducted ; and those dam-
ages being of uncertain amount, it isnot only uncertain what
the plaintiff is actually entitled to receive, but whether he
will, in fact, on the adjustment be entitled to receive any
thing. Under such circumstances he cannot be permitted to
hold the goods, by virtue of a lien, until this is settled.

A lien for the price of labor and services performed, about
goods bailed, is in the nature of an implied contract that the
party who has performed the labor shall hold the goods
until he receives the pay for doing what he had undertaken
to perform about them, at the request of the owner. Met-
calf’s Yelv. 67, e. But if he has not fully performed what
he undertook to do, such a contract cannot fairly be inferred.
And, besides, to allow him to hold the goods might in effect
in many cases deprive the other party of the right to have
the damages for the non-performance of the contract deduct-
ed. He might be compelled to pay the amount demanded
in order to gain possession of his goods.

We are, therefore, of opinion that a lien cannot be held to
attach where the duty has not been fully performed.

Judgment for the defendants,

Gurass vs. ELLison.

For the proteetion of the interest of a mortgagee, and, in order to give him the
full benefit of the security, it is held that the legal estate passes by the mort-
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