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the verdict mustto the of the parties,According agreement
aside, and•be set

theenteredJudgment defendant.J'or

vs. ChadwickMorril and a.

an theofaction covenant, indenture, phiinliffIn an upon show, parolmay by
and aformal of on histhat a performance stipulation , part,evidence, partial

agreementan of a third to thewith deliverto deliver certain articles, person
a full of thethe other ashas been performanceresidue, partyaccepted by

a ofgeneral avermentwilland such evidencecovenant; support performance
him,by

ofthat on the 20thCovknant. The declaration alleged,
the the'1835, indenture made betweenJune, parties,anby

ofto one set stere-completedemised the defendantsplaintiff
the Lutherplaintiff bybible made forquarto plates,otype
of a concise geography,and also the stereotype platesRoby,

which were tootherdivers&c., plates, enumerated)(with
andyears,hold the term of twelve yieldinghave and to for

half$400,of in yearly pay-therefor the yearly relitpaying
to rent;and covenanted saidments, that the defendants pay
all on hisand that had thingstheaverring plaintiff performed
of the duea in rentpart, assigned breach the non-payment

for the first six months.
The and filed a briefdefendants non estpleaded factum,

statement, other that the articlessetting forth, among things,
were never delivered the to them.plaintiffby

indenture,On the datedtrial, the anproducedplaintiff
20, 1835,.lime under and containingthe seal of the parties,

andthe demise a covenant thecovenants with byalleged,
for in thesequiet and anplaintiff enjoyment, agreement

is allwords—“ It understood and that saidhereby agreed,
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‘ and are to be delivered to the saidplates Edmundapparatus
‘S. and Kimball,Chadwick David without any delay, except
‘ bible,the for the concordance for said which beplates may

at days‘delivered time within from theany sixty date
‘hereof.”

Said Luther testified that after the execution of theRoby
indenture, the for the bible were atplates delivered his shop
—that the for the concordance for said bibleplates were not
then finished—that the asked said Chadwick ifplaintiff they
would take a of the whole of thedelivery and lookplates,
to andsaid for the concordance that saidRoby plates, Chad-

said would,wick he and of the witness whenenquired they
would be to which incompleted ; witness aboutreplied, sixty

ofsome thedays—that concordance wereplates for-brought
time,ward at the and that Chadwick then to takeagreed
ofthe the concordance and look todelivery plates, witness

them,for and that he believed the concordance wereplates
finished within the sixty days.

The was notobjecteddefendants that it for thecompetent
to ashow aplaintiff delivery ofparol agreement waiving

admitted theof the the court evidence.part plates—but
at the bottom of theThere was also a writing, indenture,

not indefendants, seal,but under thesethe words:signed by
“ we have received theWe withinnam-hereby acknowledge

for theed bible and withinquarto plates namedplates, ge-
“the the same.”containingwith boxography, Junetogether

20, 1835.”
consent, subjectA taken for the byverdict was plaintiff,

to the the ease.of the court upon foregoingopinion

contended,defendants,for the that evidenceBartlett, of
a not be to theparol agreement varycould admitted original
contract—that was no for such agreementthere consideration
—that if goodthere had been such an auponagreement

on thatconsideration, action broughtthe should have been
contract—and that the did not the declara-supportevidence
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Pick,Morrii to cited 9 298.tion. He referred the authorities Rep,
& a.Chadwick

with one ex-Fletcher, said, plates,/S'. for the theplaintiff,
of theat time of the executiondeliveredwereception, the

of the manufacturer—that theshopand at theindenture,
were of the bible and the re-part plates,platesconcordance

actual wasthe whole—thatacknowledged deliveryceipt
andfinished,were the toof those agreementtaken which

to was arest,as the deliver the notpersonlook to Roby,
contained in theof the indenture. Andchange agreement

the to ancompetentit was for showplaintiffthatarguedhe
to the execution of indenture,thesubsequentagreement,

the of andperformance,time assubstituting Robyenlarging
to make the delivery.the person

athe declaration being generalThe averment in allega-
had allthe on hisplaintiff performed things part,thattion

cited 8 R. 189,He Johns.there is no variance. Thompson
3cited; Johns. R.Ketchum, 531,and casesvs. Fleming

1054, n. 11; 35,Stark. Ev. Rat-Gilbert; Esp. Rep.vs.
; 14; 53,ditto Thresh vs. Rake Johns.vs. Pembertoncliff

Harsen; 298,9 Pick. vs.vs. Munroe Per-330, Lattimore
kins.

case,thefrom that after theIt inden-appears,J.Parker,

asked theexecuted, defendant,the plaintiff Chad-wasture
oftake a of the whole thedeliveryif he would plates,wick,

manufacturer, for theto theRoby,look concordanceand
Chadwick that he would—thatrepliedto which someplates,

were forward at thebrought time,concordance platesof the
then to take the ofdeliverythat Chadwick theagreedand
and look to for them.plates, Robyconcordance

evidence, if admissible forThis that showpurpose, might
aof the in the indenture forstipulation ofdeliverya waiver

the withinbyplates, plaintiff, sixtythe concordance days,
and a substitution of as the whoRoby should deliverperson

and the authorities cited the defendant’s counselthem; by



DECEMBER TERM, 183?. 87

Mownfar to his that a waiver ofgo position,sustain performance,
■“-a besubsequent may byshownby agreement, parol

dence, in an action an 3instrument under seal.upon Johns.
528 14; 330;Johns. 9 Pick. 298. But ofsome theRep.

cases cited the counsel in the latter caseby seem to conflict
If it is tocompetentwith this doctrine. show such evi­by

a and extension of the ofdence waiver time performance,
to be any verythere does not reasonappear strong why any

not be of amayother waiver evidenceproved by similar
4 R. 40, Batchelder;character. N. H. Robinson vs. 7

vs.50, Dearborn Cross.Cowen
of the case,this view anotherTaking occurs,question

has been thebywhich defendant’ssuggested counsel,
a of theof waiverwhether evidence is admissibledelivery

aof performancethe averment thegeneralunder by plaintiff.
590,3 D. E. Littler54; ;3 R. vs. Holland andEsp. &

1cited;there Phil. Ev. 439vs. Stagg,Warren [494.]
toit settlenecessaryWe do not find these questions in

clearcase. It is that ofperformancethis the stipulations
bein the indenture shownmaycontained evidence,by parol

the instrument is undernotwithstanding seal; and we are of
is wellthat the entitled toplaintiff show,opinion suchby

a formalevidence, that and of ofpartial delivery thepart
ofthe toRobywith deliver theagreementplates, residue,

the defendants asbyhas been and aforaccepted ofdelivery
to aequivalentthe and as strict andwhole, full compliance

of the indenture.with the terms 7 Cowen’s 48. WhatRep.
waswas done the to aby parties equivalent formal delivery

in the and forof,of of the name thepart whichplates, whole,
was to be as a of theagreed accepted performance obligation,
the the contract of for thedefendants actualtaking Roby

and wellafterwards; this bedelivery may proved, as per­
formance, the declaration. 1under Man. Sel.plaintiffs &
27, vs. Dunn.Cuff

theJudgment plaintiff.for


