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contracts, frequently-thoughof assent to otherinstances
shown.

beto presum-nota to contract isgeneral permissionSuch
ofauthorityallabrogatefor the timewould, being,ed. It

with theinhim,and his settlementexposethe guardian,
contracts, withoutfortoward, liability improvidentpersonal

case,thebeingward. Suchof to theany advantagebeing
shouldshown, that neithershould beauthority distinctlythe

such cases.of inliabilitybe evidenceprejudiced by slight
theJudgment for defendant.

vs.State Norris.

alleged jointlythree or more to be concerned in an as-Where werepersons
and it was contended to be if all in whichimmaterial, participatedsault, it, by

held beacts were to and thatof them certain evidence as todone, material,
given,if and constituted perjury.the acts of either, wilfully falsely

that theperjury, allegingAn was andindictment for tookrespondent sworn,
theto the whole &c.her oath was holden to betruth,speak truth,corporal

inthe oath taken the usual form.evidence ofsustained by

was an indictment for Theperjury.This indictment
on the of one1836,that 26th Lou-August,alleged Joseph

in of law,made a due formcomplaint before Calebgee
of thejusticesone of the for theEsq., peaceSleeper, county

Thomas Sweat.Merrimack,of Williamagainst Knowlton,
Peaslee, for an byand assault made them oneuponAmos

Jr., for false of the saidLougee,Joseph imprisonment Lougee.
a of saidThe indictment that trialalleged respondents

had on before justice, that,was said said and oncomplaint,
the suit, Norris,said in this Annatrial, respondent appeared

as a witness in of sworn,said and wascomplaint,support
and then and witness,there took her oath as suchcorporal
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asEsquire, justicesuchbeingbefore the said Caleb Sleeper,
truth, truth,the wholeaforesaid, to the andspeak nothing

mattertruth, ques-and the inbut the touching concerning
that,and the of thatupontion in said trialcomplaint, com-

material,certain then and there becamequestionsplaint,
Jr.,said Sweat took saidviz., Josephwhether the Lougee,

in the ofcloset,of a certain thedwelling-house respond-out
the said Knowlton dident, and whether afterwards take the

:out said house andof the the said Anna thensaid Lougee
trial,there, falselyon said andand swore that saidwickedly

closet,said out of the andSweat took called forLougee
and said out of theKnowlton, Knowlton took houseLougee

that and insaid indictment in truth factalleges—whereas
did,notsaid Knowlton take the said out of theLougeethe

closet, and the said Knowlton did not take saidsaid the
house,out of the said in anynor other manner touchLougee

said ;or meddle with and so the said AnnaLougee Norris
was of wilful and in theguilty corrupt perjury premises.

On trial on said indictment 'the was foundrespondent
trial,and was amotion made for new for the follow-guilty,

reasons :ing
Sweat,I. it was that the saidBecause Thomasproved

Knowlton, Peaslee, Smith,Amos andWilliam Thomas sev-
into the of the saidothers, dwelling-houseeral broke Daniel

Anna,the of the said theNorris, husband for ofpurpose
said his ofthe andcarrying Joseph Lougee family, which

one,Jr. and were said tothe said was beJoseph Lougee,
to Pittsfield.the house in said It was con-poorpaupers,

thaton of the whether the saidtended, respondent,the part
Sweat Jr. out of aJosephThomas took the said Lougee,

Norris,of the Daniel andcloset in the house said whether
took the said Josephthe said William Knowlton Jr.Lougee,

house,of as inallegedout the said Daniel Norris’ said in-
dictment, questionswere not material the andupon hearing

of the intrial matter said inasmuch as itcomplaint, was
be on the ofcontended, and to theattempted proved part
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saidstate, that the Thomas Smith took the said Joseph
of thecloset,Jr. out of said and outLougee, carried him

ofhouse the said Daniel Norris. But the court instructed
the that these werejury questions material.

Annathe indictmentII. Because that the saidalleged
sworn before said Caleb andEsquire,Norris was Sleeper,

truth,then and there took her oath to thecorporal speak
whole and but the thetruth, truth, touchingthe nothing

in itthe aforesaid and; appear-matter in question complaint
that swornevidence,from the the said Anna wased Norris

no otherhand,the usual form her and inby holding upin
evi-counsel for the to thisobjectedTheway. respondent

dence, as the Anna a differ-it that said was sworn inproved
manner from that stated in the the courtindictment,ent but

the evidence.admitted

Bell, Sullivan,and for the contend-Merrill, respondent,
of in wasI. That the this caseed, testimony complained

immaterial, as it had no to the oftendency change opinion
to affect citedjustice, or the before him and;the judgment

on 1 1,this Hawk. P. hookpoint, C,,authorities chap.as
;8 Roscoe’s Ev. 6S1 Roll. Ah. 42.Grim. 269, ;sec.

indicted murder,three were for a blowWhere inalleged
beto A was togiven byindictment haveproved beenthe

B, but it was held to be immaterial.bygiven
immaterial,isvariance the thattestimonythe makesIf

is immaterial.variancesuch
the of theto oath to benecessity provingAs takenII.

followingthe 1authorities were cited.alleged, McNallyas
Crirn,2165 ;3 Inst. Chit. Law ;309 N.8 Co. Peake’s;

vs. McArthur.Rex155.P.

for theattorneyGove, general, government.

Up case,In noJ. this seems to haveham, controversy
toof the requisitesas to constituteany exceptperjury,arisen
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Stateas the to taken,form of the oath have beenregards alleged

and the toas the of thequestion materiality matter testified
to theby witness, and for which the havejury rendered
their verdict of theguilty against respondent.

is a ofIt well settled rule thatlaw, the matter sworn to
must be for if it be of nomaterial; importance, though
false, is In theit not ofperjury. application rule,this how­
ever, has remarks,some arisen. Hawkinsdifficulty that it

clear that if the matter issubjectis to theentirely foreign
not toeither extenuate ortending increase thepurpose, dam­

toor the nor inducelikely the to aages guilt, jury give
credit to the substantial evidence,of theeasy partmore the

will not be liable to an indictment. Hawkins’ Pleasparty
1,book sec. 8.Crown, 69,the This definition ofchap.of

does not tois material seem thatvarywhat from given by
:iti this viz. thatcase,counsel which has notestimonythe

ofto the thetendency change opinion or thejury, judgment
notcourt, is material.of the

1vs. Ld. it256,In was held thatKing Griepe, Raym.
a man swear if it be in athough falsely, yet, matter imma­

issue,the it will not amount toterial to forcorrupt perjury,
is so athat crime is inperjury highthe reason to therespect

to but ifman;it does it is notinjury material to the issue,
means induce theany juryit cannot to theirby ver­give

other,one or the andway cannotconsequently injuredict
whom verdict is 3the Inst.given. 164;party againstthe

13; 2 Rolle's Yel. 111. And the369;11 caseRep.Co.
if A saw B athat swears that he steal certainbeen put,has

did it was blue,he he dressed in when inand whendeed,
in isblue,was not dressed this not perjury.hetruth

2 itRhodes, 887,Ld. washoldenRaym.vs.In The King
not sufficientthat the evidence wasnot essentialthat it was

is to sus-If tendencyto recover. itsto enable the plaintiff
it is sufficient.issue,tain the

Rep.2 Nott & McCord'sState vs.case,In the Hathaway,
is necessaryit notperjurysaid,it is that to constitute118,
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State the fact sworn to should be ma­that particular immediately
Norris. issue a direct and;to the but it must have im­terial such

fact,a towith material as give weightconnexionmediate
And it has beenon that holdentestimony point.to the

a was theanswer, question putwhere to witnessa falsethat
to his credita as to of thedesign impair partswithmerely

issue,tomaterial the wouldimmediatelycase be perjury—
if the witness be cautioned as to his answer.particularly

3Strat, 1 124 Ev.;vs. Stark. 1144.State Murphy
as toauthorities the true rule thegive materialityThese

awhich furnishes for conviction ofgroundevidence per-of
to affect the verdict of thejury. Testimony tending jury,

the anddamage,or thus influenc-increasingextenuatingor
court,of the is material. It is notjudgmeutthe neces-ing

of beshould itself sufficientthat the totestimony sus-sary
in which the is called,in case witnesstain the issue the or

of punishment, if in athat it should the mode crimi-change
issue,it to ornal case. If is the enhancespertinent the

it is sufficient.damage,
case the which is of wastestimony complainedIn this
a of Thomas SweatKnowlton,on trial William andgiven

onePeaslee, Josephfor an assault upon Lougee,Amos Jr.
of,wereWhat acts these individuals as to onguilty sworn

Theirnot acts havetrial, maythe does been ofappear.
to bya that the assault thissuch character respond-testified

of but little consequence ;would be butcomparativelyent
been nothat had there other thanit is apparent testimony

Sweat and Knowltonof this haverespondent, mightthat
was nottestimony pertinentThe onlybeen convicted. to

toissue,the but was sufficient have sustained the issue, and
may also have affected the formaterially damages which
Sweat and were or mayKnowlton holden haveresponsible,
occasioned their over to a court.being higherbound In
either of viewpoint can thatthere be no doubt the testimony
was material.

It been said ithas that was immaterial Sweatwhether
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tookand Knowlton the said out of the orcloset,Lotigee
house of the respondent, inasmuch as the con-government

and totended, attempted that one Thomasprove, Smith
out. Buttook said thisLougee testimony could have been

onlypertinent byrendered that Smith was an asso-showing
ofciate and assistant Sweat and Knowlton, and theythat
with inwere him the assault.participating When the re-

testified to the ofdirectly acts Sweat andspondent Knowl-
ton in this therespect, her on of thetestimony part govern-

to onment became other thissuperior any andpoint; if
and andfalse, wilfully intentionally itgiven, was soclearly

character asessential in its to constitute perjury.
thein case to show anothingis thatThere conviction

resultednecessarily have Sweat andagainstmust Knowl-
of the orindependent respondent’s testimony,ton that they

as to render itso far immaterialaccompliceswere which of
did the acts testified to. Had theirthem asguilt, accom-

shown,been first it might have been immaterial onplaces,
of did thiswhich themthat but suchpoint particular act;

ofthe case. The thetestimonywas not wasrespondent
assault,the main of the in allupon question and re-given

material. On ofquestionwas the merespects damage,
allmaterial, as,be bethough might guilty,it would the pun-

be in towould theproportion particularishment conduct of
individual, and the ofaggravation their offence.each

taken,has been asobjection to theA farther mode of
indictment thatThe thealleges witness “tookswearing.

truth,oath to the the wholespeak truth, andher corporal
truth, andthe touchingbut the matterconcerningnothing

and it is contended that sworn in thebeingin question
is not such an oath astaking the indictmentusual manner

to been taken.havecharges
said,it is that oathIn the authorities the usuallyEnglish
oath,called a because the personadministered is corporal

his hand on some of the scriptures,who takes it lays part
witness, or kisses thesacred thebyor other book esteemed
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state 383,1 1 Atcheson vs.;book. Crim. Law 616Chit. Cowp.
Noms. dohowever,The for notEveritt. indictments perjury,

oath,a but that thecorporaltheusually allege merely taking
wasoath,took “and sworn thewitness such upon holy gos­

truth,”to the &c.pels speak
where the was that the witnessallegationIn England,

the but thatit theupon holy gospels, appearedwas sworn
administered,was the variance helddifferentlyoath was

155, Where,Peake's cases Rex vs. how­fatal. McArthur.
not onever, the oath was taken the but the indict­gospels,

that thealleged merelyment took hisrespondent corpo­
a itwitness,oath as has beenral holden sufficient. 2 Chit.

Law 358. ifAlso, theCrim. indictment mention that the
was in due mannerwitness sworn. 2 309Crim. LawChit.

;331 6 Went. Pl. 423.&
term, corporal oath,The must be considered as applying

tobodilyto assent the oath ofany the in-witness. The
dictment here that thealleges witness took her oathcorporal

the theto wholespeak truth, truth, and think&e., we it
that theunnecessary indictment al-should andfarther,go

inthe form which such assent was aslege bodily signified,
the orhand, otherwise.by raising

motion,The for atherefore, new trial does not prevail.


