
Howard vs. Whittemore.

sheriff,A proeess,who has properlyattached on mesne and delivered to ait
person circumstances,inapparently taking receipthisgood promiseand to
re-deliver, property uponis not if he the execution,liable demands the and

satisfyto it.is unable to obtain it in season

execution,If unsatisfied,a sheriff is thedeliver an which to attorney,creditor’s
accepts objection,on or day,before the return and he it without the creditor

precludedtherebyis anmaintainingfrom action theagainst sheriff for not
returning the execution.

Case, the as sheriff ofagainst defendant, the set-county,
forth the of a ofting writ attachment inissuing favor of

the plaintiff, Danielagainst May—aone ofdelivery the same
to a of thePliny defendant, forWhitney, deputy service—
an attachment him ofby certain personal property—a recov-

ofery ajudgment suit, deliveryin the and of the execution
within to for thethirty days said ofWhitney, purpose being
levied theupon attached—with anproperty averment that

did not theWhitney butlevy upon property, released the
same attachment,from the hath lostwhereby plaintiff his
debt.

There was not duecount, makinga second for return of
said execution.

andissue,The the fileddefendant a briefpleaded general
the facts hereaftersubstantiallyforth stated.statement,setting

on the Howardwrit,It the vs. May,from returnappeared
that on the 25thsheriff, January, 1833,asWhitney, deputy

and on theof said sameMay, dayattached certain property
and took hisFarwell, receiptdelivered it to forone Jonathan

on af-said him demand: Thatto be toreturnedproperty,
execution recoveredto of theterwards, on himdeliverythe

1833,October,ofthe 14thin said onsuit, said Whitney,
of the judgmentwithin renditionand thethirty fromdays

oftheissued, propertydemandedon which said execution



HILLSBOROUGH.

it;said who and to deliver andFarwell, neglected refused
thereafterwards,within com-a reasonable timeWhitney,

Farwell,a suit on which suit ismenced theagainst receipt,
still pending.

time ofin evidence that was at theIt Farwellappeared
ofattachment, is,and still a undoubted responsibil-manthe

of saidas receipter property.ity,
the de-declaration,in theOn the second count plaintiff’s

execution,delivered thethat said Whitneyprovedfendant
attached,of the toa return facts relative the propertywith

on or beforeaction,of thatthe inplaintiffthe attorneyto
was returnable.theof the term to which samedayfirstthe

untilexecution in his possessionsaidattorney keptThe
county,in saidof ofterm the court common pleasFebruary

of court.theand then it to the clerkreturned1835,in

5citeddefendant,H. for theAtherton,andLivermore, C.
vs. Bell.433, RunlettH. R.N.

casethat thefor the plaintiff, arguedand Dodge,Farley,
thethatBell was theRunlett vs. decided upon groundof

was notthe whichofficer,had acts of theadoptedplaintiff
case here.the

ParkeR, Bell,J. in vs. citedIt is settled the case Runlett
“defendant,the that if a deliver whichfor sheriff goods

‘ has of tohe attached virtue mesne whoby process, persons
‘ in circumstances,are for safe hegoodapparently keeping,
‘will not be liable if the theare lost eventualgoods through
‘ of theinsolvency to whom have beenpersons they may
‘delivered.” This is not tomade depend upon any adoption

the creditor ofby the acts of the is assheriff, but set down
a and wegeneral principle ; see no to or qual-cause overrule

theify which is wellprinciple, thesupported analogiesby
case,there adduced. It was further held, in that that where

the creditor the actadopts of asheriff, bythe suitbringing
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Howardsheriff, the bailees,ill name of the heagainst precludesthe
es.

Whiltemoro.sufficiency.theirhimself from disputing
is, whether the factsquestionThe inremaining this case
of theshow a sufficient return execution; or, in other

aafter of thewords, execution,whether return in due time,
creditor,to the of the and anattorney acceptance by him,

the creditorobjection,without canany sustain an action
for a to athe sheriff makeneglect returnagainst to the

clerk’s office.
abeen,That there has in this state, very uniform practice

to executions uponsheriffs re-deliver which noby levy has
been to the creditor’smade, attorney, from whom re-they

them, known, and notceived is well indisputed this case.
in a ofmajorityAnd instancesprobably great where goods

off,are or lands set thesold, upon execution, executions have
to thebeen handed creditor’s in thatattorney, order he might

see the made of them.proper disposition Where the exe-
unsatisfied,cutions remain thiswholly is, in many instan-

ces, a very convenient as furtherpractice, areproceedings to
toattorneybe taken the enforce theby collection; and we

reasonsee no after such a return towhy, hisgood andagent,
thebyan in behalf of theacceptance agent, acting creditor,

maintain anshould action thethe latter against officer,simply
a return of the tomaking court,not the orpreceptfor clerk’s

to theThe delivery attorney whooffice. committed the
officer must be asto the effectual for the protectionprecept

had beenofficer,as if it delivered to the creditorof the him-
an officerand deliver the execution toshould the cre-self;
the return andday,on or before he consent to receiveditor

objection or it cannotimposition,without admit ofanyit,
therebythat he would himselfprecludedoubt from main-

for the mere to Heneglectan action return. musttaining
case asconsidered in such to make the returnundertakingbe

requireor as his to it.himself, rightwaiving
which is in this case must besame principle appliedThe

of of attachment;writs and it wouldto the returnapplied
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Howard tonot atcause inconvenience if weregreat libertyattornies
Whittetnore. to bethe had causedaccept of writs which theydelivery

issued, and the officerbywaive the for their returnnecessity
the of itscourt on the day sitting.to

theJudgment defendant.for
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was appointedParkerMr. JusticeMemorandum.
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