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vs. Hall.French

proceedingsof for the and sale ofregularity attachment,The levy personal
theis to be determined Jaws of theon state whereexecution, byproperty

takeproceedingsthose place.

sale ofof a contract for the and the titlepersonalThe to thevalidity property,
the laws of theunder that state wherecontract, upon thedependproperty

itmade and the unless is made in fraud,is delivered,sale of theproperty
of the vendor or comes withinthe state where somelaws otherresides, ex-

to the rule.generalception

beingan inhabitant ofWhere within the state ofVermont, New-Hampshire,
gold a to aand citizen of the latter adelivered for fullsulky state, consider-

havingation and the caused; to be maderepairspurchaser, andupon it,
as his about twoused it own let it formonths, afterwards hire to the former

Vermont;into where it.go was as hisattachedowner,to and soldproperty,
anwhich action was brought against theupon execution,for officer in this

regularitythat the of the proceedings,state; inAcid, attaching and selling
the was to be determined the laws ofbyproperty, Vermont; but the validity

to the underof the title property, the contract of. there beingsale, no evi-
of an intention to evade lawsdence the of Vermont, depended theupon

of state and that therelaws this was a; sufficient topossession thepass
as creditors.againstproperty

Trover for a sulky. It inappeared evidence that the
onesulky formerly belonged to William ofPope, Bellows

Falls, in andVermont, there him,was by andused known
as his On the ofproperty. 2d May, 1837, sold it toPope
the atplaintiff, Keene, in this state, where the plaintiff

andresides; the plaintiff him the ofpaid it,value procured
to be made on it, usedrepairs and and let it hiswith other

he athe ofcarriages, being keeper livery stable.
VOL. ix. 18
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-French latter of June thepart Pope sulkyThe hiredfollowing,
Hall'. to Palls,the to Bellows and return the nextgoof plaintiff,

itThe after he arrived there he drove to Drews-week. day
to ;and returned Bellows Palls and whilestate,thisinville,

and taken the adefendant, deputyattached bythere itjwas
a writ and after-against as hissheriff, Pope, property,upon

execution. defendant,the notified thesold upon Popewards
it was not andhis,to attach the thatsulky,he camewhen

it to the two three months before.orplaintiffthat he had_sold
had reason to that itsaid he suppose belongedThe defendant

but that he was indemnified.the plaintiff,to
that,contended thebyevidence the defendantthisUpon

andthe was liable to be attachedVermont, sulkyoflaw
aof and was; verdictPope thereuponthe propertyassold

ofconsent, tosubject theby opinionfor the plaintiff,taken
case.theupon foregoingcourtthis

the defendant.Wilson,and for UponKellogg, (of Vt.)
insisted,in this it is thatcase, respectfullyfoundfactsthe

the defendant.have been forshouldverdictthe
beenthe in dispute havingthat propertycontendWeI.

andterritory jurisdictionwithin theby processlegalseized
Vermont, lawful,the whether the seizure wasquestion,of

the laws of Vermont. Seedetermined by Story'sbetois
462, and theLatos,on the casesCommentaries Conflict of

3 730.Foliot,vs. Term Rep.; Ogdencitedthere
overof state sovereigntythe principle personaluponIt is

that theits ofterritory, personal propertywithinproperty
execution,and whichis to attachmentsubjectedresidentsnon

no situsit that it had theexceptbe if werenot truecould
the owner.ofdomicil

to a direct conflictof this would lead anddenial rightThe
of different states. In Ver-the authorities theofcollision

are not sustained unlessofmont, mortgages personal property
of theretain the property,take and possessionmortgageethe

to beis understoodin the reverseNew-Hampshirewhile



JULY TERM, 1838. 189
settled law. a ofcitizenSuppose Vermont passes into New- French

vs.
Hau.and thereHampshire, hismortgages personal property, and

toimmediately returns Vermont with the whereproperty,
his creditors attach it; can these creditorsattaching bo de-
feated the ?by Surely cannotmortgagee they the lawsby
of andVermont; creditor,shall the or his officer, if found in

liable forbe held the ofNew-Hampshire, andoing act, which,
the laws theby countryof where wasperformed, perfectly

justifiable ? The maintenance of such a doctrine, it is be-
lieved, would tend most to affectinjuriously the intercourse
between the andstates, lead to the most abominable frauds,
without the of them.power detecting

So in the case of sales of personal ;property while, in
of a ofthe wantNew-Hampshire, ischange possession regard-

ed as evidence ofmerely fraud, subjectand toprima facie
Vermont,in the same is as aexplanation, regarded circum-

stance, se, the salerendering absolutely fraudulent andpor
void. It is conclusive of fraud.evidence

Here there an ofis evident conflict between the laws the
two states, is,and the what shall be done toquestion prevent

?and time the ofcollision, at the same preserve rights parties
We we to aanswer, the believe beadopt principle (which
sound that state has andsovereigntyevery completeone)

itreal,as whilejurisdiction as wellpersonalover property,
iswithin the and the removed.territory, difficultyremains

toand vendee are boundnay,The supposed,mortgagee
send, orthey permitofknow the laws the to whichcountry

tohardshipabe is it; greatertheir to carried norproperty
wherecountryof theto jurisdictionthesubject their property

subjectedaretheir personsit thatsituated, than isactually
pass.theyinto whichto ofthe laws the country

was, by thequestioninthat theII. We insist property
in which it wascircumstancesof theVermont,laws under

as the olpropertyin executionliable to be takenfound,
Pope.

Vermont, ahas been for quarterandinI. It is lawsettled
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at ofthat the saleleast, upon personal property,of a century
sale,ofis in at the timevendor actualwhere the possession

in order toan of possession,be actual changethere must
;of the vendorvalid as the creditorsagainstthe salerender

is insufficient.changea constructive
of must be and substan-possession visiblechangeThis2.

tial.
aftervendor,of the thepossession bycontinuance3. The

void. It is notsame fraudulent andthesale, rendersthe
circumstance,aof butfraud,evidenceprimamerely facie

void.andthe transaction fraudulentrenderswhichse,per
fore-thecases, believed,it is sustainfullyfollowingThe

1McNeil;vs.162,1 Aiken’’s MoltRep.positions.going
1 Roardman; dillo 15S-101.vs.116, Mahoi/yDnrkecdillo

JudgeWeed,vs.64, byAiken Weeks; opinion2vs. Keeler
ditto2;R. Batchelder vs. CarterPrentiss; 168,2 Vermont
378,377,Robin; 376,374,2 dittovs.181—185,Beattie

5 dittoJanes;Brown; 4 vs.462,ditto Hardingvs.Barney
vs.Harris5 and231,vs. ditto34, Moore JuddKelly;

8 dittovs.521, Shephard;6 ditto FarnsworthLangdon;
vs.352-356, Emerson334, vs. 8 dittoPeirce Chipman;

Hyde.
cited,authorities aboveevident,It is from theabundantly

ofin to a valid saleVermont, personal prop-constitutethat
a anderty, creditors,as must be visible substan-thereagainst

tial ofchange possession.
By substantial of must be understoodpossession,change

that thechange which is to to salenotorietycalculated give
thein ofneighborhood vendor,the so that his after possess-
wouldion not be creditors,calculated to andmislead give
vendor athe fake credit.

case doesThe not find that towasany notoriety given
sale at Bellowsthis theFalls, vendor, norresidence of the

Keene, theeven at ofresidence isthe unless itvendee,
from the plaintiff’sinferred repairing the andsulky, letting

whichof doesit, the extent not appear.
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The of in thischange possession, case, was not suchthenr
as to the object theaccomplish contemplated by ofadoption
the rule, and awas not suchconsequently substantial change
of possession as is lawrequired by the settled of Vermont.
1 Aiken’s It. 165, vs. McNeil.Mott

Again—If sanctioned,the be adoctrine that ofcitizen
Vermont can into and there apass New-Hampshire, make
sale of and ahis mereproperty, give temporary possession
to vendee,the it iswhile in theentirely unknown neighbor-
hood of andvendor,the then return to withVermont the

and this hisproperty, creditors,means the courtby defeat
will see kindthat instances of this of wouldsales soon be-
come in thenumerous, fraud of laws of Vermont.

To that the sale willsay collusive, it be avoid-by proving
ed, is no answer,sufficient and for it wassatisfactory the

fraudulent,ofdifficulty such sales the ofproving knowledge
which is to the that ledusually parties, originallyconfined
in and of the states to thecountry,several in thisEngland,
adoption of a ofthe rule requiring change pos-substantial
session.

L. for theChamberlain, Vose, plaintiff.and

true,is thePaeker, undoubtedlyC. J. It that regularity
of the which the wasby attached andproceedings, sulky

as of issold the to be tried andproperty Pope, determined
andthe laws of Vermont. The attachment saleby took

jurisdiction,within that the foundproperty being thereplace
It thus subjectat the time. was to the lawsproperly there

if the course had not been; and even same thereexisting
theto sell andto, propertyresorted in order in dis­apply

toof as have been effectdebt, requisitethe wouldcharge
not,the tohere, cause,we are that hold theforpurposesame

was onevoid, byif the course sanctionedproceeding adopted
462,laws Lawsthe of government. Story'sthat ofConflict

; 53,13 vs. The underprocessPick. McRae Mattoon.321
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here, actsto him for niljustifydefendant acted iswhich the
thatofin the courtsfor it would be a justificationwhich

^ thein wherea thejustification placestate. Whatever is
iscasea thejustificationto be wheredone,isthing ought

the rightBut175,tried.” vs.Mostyn Fabrigas,Cowper
9Ibid; 268, ;1 Pl. 273of is transitory. Chitty’saction

1058,2 R.67, vs. Hodges;Johns. W. Black.Glen Rafael
; 131,vs. Johns. vs. Thomas.Verelst 14 Gardner

that the pro-been takenin no hasexceptionBut this case
course,not in dueand sale werefor the attachmentceedings

offorseized,be the satisfactionif could lawfullythe property
but the contends;the debt wherePope, any plaintiffagainst

and not lia-the ofproperty Pope,that this was notproperty
of histo be for the satisfactiontaken, jurisdiction,ble in any

the at time, havingdebP—that he himself was owner the
ofthe two or three monthspurchased Pope previous,property

toand that no law of Vermont authorized the defendant
it of Pope’stake his and to the satisfactionproperty, apply

theto take the title todependsdebts. The right upon
is of for if the;and the onequestionproperty, property

in the the belongedis correct thatplaintiff allegation sulky
wouldto it is not that law of Vermonthim, suggested any
of an-the attachment and of it to the debtjustify sale pay

would itlaw, existed, question-other. Such a if it render
beto exist• it wouldcomityable whether forought longer
noa of islittle better than Theresystemlegalized piracy.

the character of our sister state.uponsuch reproach resting
is,we are called toThe which determinequestion upon

who, case,the facts disclosed in this was theupon legal
in as creditors,owner of the controversy,property against

If,it was the defendant. as credi-when seized by against
tors, ;it to the his action is well sustainedplaintiff,belonged
but if it defencenot,did the must prevail, notwithstanding
there had a orcontract, sale,been such that himselfPope
could not have Thesulkywithheld the from the plaintiff.

and of officer, proceedings,attachment return the and other



11 Mass.not ofin Vermont, right property.do settle the
Davis.vs.76,ante Brown165, Burnell;Bolt vs.

to.belongedthe once Pope,is no that sulkyThere question
inresides, Vermont;stillandresided,who then perhaps

but thedefendant;and evidence for thethis is prima facie
totwo months prioraboutplaintiff undertook to show that

andattached, legally pur-the fairlytime when it was he
chased entitled to maintain this action.it, and thus became
He theproved of athe of sale as alleged, paymentcontract
full and ofof the actsconsideration, property,the delivery

ofownership him,it he theby beinghim until hiredPope
ofkeeper a does notThe defendant denystable.livery

that these thiswere but he contends sale wasthings done,
void, as against Vermont,the laws of and thatcreditors, by
he was therefore asentitled to the thesulkytreat property
of when he.Pope, found :it afterwards in Pope’s possession
and he cites several authorities offrom the thatreports
state, which he contends support his position.

sulkyIf the sale of the had within the stateplacetaken
theof then ofVermont, validity the sale, as aswell the pro-

levyto attach and theuponceedings property, must be tried
at thein forcethere timethe laws the saleby was made ;

that inadmitted suchit well bemayand case the question
againstwas validas creditorswhether the sale there, should,
laws, as wellthose asbyof be tried theright, question,

the tobetween partiesvalid aswaswhether it the sale.
withintake theplacedid notBut the sale limits of that

of it. Themilesseveral contractstate, or within of sale
theand deliverymade, paid, perfectedwas the consideration

held and usedthe theplaintiffand;within this state property
afterwards ; and upona considerable periodhere for what

of sale,thisthe thusvaliditythat madeis itprinciple by
of state,this is tolimits bewithin theowner,the determin-

of another state ?lawsthefored, any bypurpose,
state,of this and thea citizen purchaseisThe plaintiff
the ofto have been in course his ordi-would appearhimby
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and to be let forbusiness, carriageshe horseskeepingnary
that to be hisleast, occupation,the case showsAthire.
to show that the purchaseis no evidence tendingand there

made inowner,This is not a sale thebywas not so made.
of situated in anotherdomicil, ju-his propertyofthe place

which it couldevidence,Nor is there any uponrisdiction.
to tothis state,to find that resortedjuryto a Popeleftbe

Vermont,thewhich-was prohibiteda sale laws ofbymake
ofview of those laws.with a The contractevadingand

and if it;beenas well have made there as heresale might
was in debt,sold because hePopesurmised thatbemay
either state,innot avoid the salewouldit isthat, supposed,

to preventdid it anno that heas is evidencethereso long
was at all conu-did,if he that theor, plaintiffattachment;

of such intention.anysant
the casebring withintoelse anyis there any thingNor

the of avaliditythatrule,to the general contract,exception
must dependof uponsale thepersonal property,for the

the contract waswhere made andof the governmentlaws
delivered. Story’spropertytheexecuted, and Conflict of

wasNothing done in Vermont,200, 317, &c. andLaws
theredone in tobe orderto completeremained thenothing

injurioussale to thethe interestswas ofnor that;sale
to its policy ; nor did it grow out ofopposednor;state any
nor it; was against morals or publictransaction rights.illegal

of the contract ofvalidity sale, then, mustThe be deter-
oflaws thisthe state and;by would, doubtless,mined have

haddetermined, this action beenso inbroughtbeen the
6 N. H.of Vermont. R. 150, Oldham.,vs.Douglasscourts

this question,determiningIn the subsequent conduct of
parties—the hiring by Pope—thethe ofpossession the

within the limits of Vermont, atproperty, by him, the time
the attachment—and the permissionof of the plaintiff by

it intothus went hiswhich allpossession—may be taken
but asaccount,the onlyinto bearthey theupon question,

the contract ofwhether sale was valid or void. If it was
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creditors,once no subsequentasvalid, against possession by-
bailee, nor of theany takingas a mere intoPope, property

state, itof can render void.the limits another
if the contract ofconceded,It seems to be sale is to be

state, that atried the laws of this there wasby sufficient
of and that the salepossession,the must be heldchange

action sustained.valid and the plaintiff’s
the law of Vermont,If asrightly gatheredwe apprehend

defendant’s counsel,from the cases cited the theby result
aof trial that law must have beenby probably the same.

athat there isIt seems to be substantialsupposed, differ-
ofin the rule relative to sales personalence asproperty,

states ofheld in the two ; possession personal afterproperty,
in held tosale, state, he,an absolute this being facie,prima

if conclusive evidence of fraud;and whileunexplained, in
to fraudVermont it is held be se. The expressions inper

alone,of takencases,the wellmight perhapssome lead to
but;a the current of thegeneralsuch supposition authori-

indicate,to that the heldseems in bothprincipleties may
be the same.substantially There might, in thatperhaps

difference of as tobe some some ofcase, opinion the appli-
been made ofwhich have the principle.cations
in thiscase state is vs.Coburn 3leadingThe Pickering,

415, in which it was thatheld,H. R.N. trust“any attend-
‘ aof chattels is fraud witha sale toing respect creditors.
1 if vendor of chattels retainAnd the possession anafter
£ sale, this is and ifalways facie,absolute prima unexplained,
‘ of aevidence secret trust.” And further,conclusive that

made the on thesale,an after same thatagreement day, the
andvendor should retain rent to thepossession, pay vendee,

awas not sufficient the lawBy of thisexplanation. state,
in order to a valid sale astherefore, against creditors, there

abe of and;must doubtless anchange possession open, visi­
substantialand or there must be;ble some suffi­change

why the was left in thecient explanation property posses­
It is not said thethe vendor. that bechangesion of must

19ix.vol.
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Matthews suffi-What willand aactually known constitutenotorious.
us.

Huntley. its naturejhas settled butnever been fullyexplanationcient
fact, that anis, agreementin some indicated thebydegree,

haslease,aretain underthat the vendor might possession,
benot to sufficient.been held

ofhowever, possession,there was a changecase,In this
al-Vermont,of;two months and the courtsaboutcontinuing

unac-“a sale ofthatthey personal property,holdthough
se fraudulenta of ischange possession,with percompanied
hold, wherevendor,”of the do notthe creditorsas against

of thea visible substantial change posses-beenthere has
fraudulent, is, afterwards,if the propertythe sale isthatsion,

to of theback into thego possessiona sufferedhiring,upon
521,6 Vermontavendor, temporary purpose. Reportsfor

8 356,ditto Morris vs.vs. Hyde;Shephard;Farnsworth
vs. Janes.462, Harding4 ditto

Prentiss, 2 R.of Mr. Justice Aiken’stheFrom opinion
to rule asthe held inthere are69-70, exceptionsseemsit

of removal andan impossibilityPerhaps changeVermont.
cause, be towhatever heldmightfrom consti-of possession,
would be held here beIf what to aan exception.tute

thenegativewould there fraud andexplanation,sufficient
the law,betweenthe difference as heldan exception,form

of terms than ofonestates, is rather principles.twothein
in this casemust bebe. theremaythisHowever

theJudgment plaintiff.for

Huntley.vs.Matthews

introduceslander,an action for evidence toIf inthe thedefendant, prove
the cannot rebut thatof the evidencetruth words, plaintiff by testimony

he a character.good generalthat has sustained

The defendant thepleadedCase for slander. general


