
SULLIVAN.178

nice bynot have his title defeated a recordtoought supplying
otase. ainstead of record.amending
~ , it,if the will warrant the returnfactstheseUpon principles,

thebe as to showrelation to the so amendedmeeting mayin
in thewasthe warrant it statedtime when posted up, being

;the meetingto have been fifteen beforedaysrecordoriginal
beenwhere it is stated to haveChase’s,and that Francis

as thata to the record statingwas Soplace.publicposted,
“ Chase,was FrancisqualifiedThirston, collector, bythe

” that thean be forthmay made, settingamendmentEsq.;
Franciswas administered to himoath, law, bybyprescribed

Chase, thejusticea of peace.
collector,theit,truth will admit of the return ofif theSo,

M.,’’to P.o’clock,the vendue at oneopenthat he “proceeded
closedthat the sale wasamended, bybe&c., may stating

P. to the that it was strucko’clock, fact,M.—andsixbefore
bidder,added that he thebe was highestmayoff to Gage,

was the fact.if such
to show that these amend-first have evidenceWe must

if must be; and, made, theymade with truthbemayments
wholeas shall be when thejust,terms tosuch appearupon

us.are beforematters
that return of the collector is not record­theobjectionThe

565.Laws,on cannot avail. N. H.file,buted, only put

Rice vs. Chase.

Where law attachment andfrom hadexecution, beenproperty, exempted by
attached on mesne a todeclaration the a third thatdebtor,process, by person,u

nothinghe cared about the thus attached—that the. creditor mightproperty
it and but take gothe would care that he nohave cannotwelcome, more/’

be a righttreated as waiver of oftakinghis of action for the the property.
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declaration,creditor, proceed-having heard ofcan evidence that the theNor Rice

execution,availto be to de-uponat, uponto act and soldgoodsed caused the
oftaking goods, mitigationfor the inbrought byfeat an action debtor northe

had his ac-broughtwas after the debtordamages—especially when the sale
tion.

articles of house-sundryfor taking bedding,Trespass,

datedand The writ wasfurniture, apparel.hold wearing
26, 1835.December

aofissue,The defendant the with noticepleaded general
sheriff.asjustification, deputy

on theevidence,It in that fourteenth ofday July,appeared
caused a to1835, Wood, Jr.,one writ be issuedElijah against

to the defendant,and committed as deputythe plaintiff,
attached and articlesdaywho on the same took thesheriff,

which, itdeclaration,in the further appeared,mentioned
hadthe at the time and the;all the plaintiffwere goods

was entitled to value,contended that he recover theplaintiff
law,were,the from attachment.goods by exemptedbecause

a at term.April 1836,obtained and the de-judgmentWood
on an aliasthe execution,sold Novemberproperty,fendant

1836,23,
ofdefendant,The for the that thepurpose showing plain-

maintain an actionwaived to foranyhad therighttiff taking
of onetestimony Stafford,offered the that,the property,of
he1835,A. D. had athe month of conversationAugust,in

Boston, in which thethe in statedplaintiff, plaintiffwith
attachedand some his inhim,Wood had sued ofthingsthat

N, cared aboutH.— that he theClaremont, nothing things
Wood have them wel-might andtaken the sheriff—thatby

he would take care that Wood nogoodbut thatcome, got
to more,had and allenough buy payhe moneymore—that

never Wood. courtthat he would Thedebts, payhis but
the evidence.rejected

offered, in connexionThe defendant then with this evi-
that wasof J. he the ofdence, testimony Nye, agentthe

and of that suit—prosecutionin the commencementWood
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that he couldhe received Wood provethat information from
said he owned the property,Stafford that the plaintiffby

it—withoutit dowelcome,and hecouldmightand he have
this declarationWood thatwitness understood fromthat the

the heby proceeded,Wood thatplaintiff—andmade towas
And theto have the sold.this,ofconsequence propertyin

with that of Staf-contended that this testimony,defendant
and thata waiver of of therightshowedford, any plaintiff,

court; rejectedhad acted that waiver but theuponWood
evidence.the

a for theplaintiff,returned verdict thehavingjuryThe
of rejectionfor a new on account thetrial,moveddefendant

evidence.the foregoingof

for theLeland, plaintiff.

for the defendant.Kimball,

J. It in this caseParker, O. that the andappears goods
inmentioned the plaintiff’s declaration were ex-chattels

law from attachment and execution.byempted
ofbe cases where themay taking property exempt-There

would no forlaw, furnish an action of tres-groundbyed
where a license to aand attach and subse-; perhapspass

in of that license,attachment would notpursuancequent
inthe officer the butjustify attaching goods, also inonly

theafterwards,them debtornotwithstanding mightselling
toto the attach itpermissioncountermand after wasattempt

to the ofexecuted, and theregain possession goods.
is not no evidence ofcase, onlyin this there any per-But

to oror license the creditor officer to make the at-mission
but there noand take the is evidence ofgoods,tachment

to third that he waspersondeclaration thatany any willing
done, orsuch be that theany act should creditor should

otheror conversationany subject,have the thegoods, upon
before the was made.attachment
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defendant, therefore,of the the ittaking byAt the time
of and the; questionwas an act whethertrespass is,clearly

the ofdeclarations the made tosubsequent a thirdplaintiff,
person, and offered to be in the case, can beproved ingiven

toevidence the character of thischange act from a trespass
to a justifiable or as ataking, operate waiver of the right,
then vested in the toplaintiff, maintain an action suchfor
taking.

The answer is mere looseplain. A declaration,ma de to
a without anythird considerationperson, paid by the cred­

officer,itor or and without any on their atknowledge part
the that atime such declaration had been made, cannot be

to aconstrued the of ofdeprive plaintiff right action which
had accrued to him for thepreviously 5 N. H. R.trespass.

vs.452, Hayes.Tufts
But itin this case was further offered to be proved, that

the creditor received of thishaving knowledge declaration,
it,his acted and caused theupon toagent be sold.goods

toThere are two this. Inanswers the first theplace,
declaration of the does notplaintiff topurport be a license

which the creditor or the defendantupon was to act; and
was not so wasintended,doubtless but todesigned exhibit

a of on the of thefeeling independence part plaintiff, and
as a assertion ofmere his to sustainability himself, notwith-

Wood andhad seized sellstanding might his property. And,
it was made withoutsecondly, any consideration, and long

before the of thesale orsubsequent property, any act done
declaration,in of thisconsequence such action was com-
well a;menced which be as revocationmight regarded of

license withoutany consideration, and notgiven then acted
on, if had existed.even suchany

on theJudgment verdict.


