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vs. Fiske.Eastman

a manufacturingto ingenera]a contract deliver shares it is notOn company,
in name the bethe shares should stand the of andthat promiser,necessary

be anor that the transfer should recorded before tendertransferred him,by
assignmentof a of with an not re-a tender certificate shares,butis^made;

of on aat the time the tender are under attachmentshareswhichcorded,
a theis not sufficient tender in ofassignor,due from the performancedebt

contract.

contract, theor defend-bya note signedAssumpsit, upon
“ East-TimothyFor value received ofviz.follows,asant,

Man-two in the Claremonthim sharestoman, payI promise
dol-said valued atshares two hundredCompany,ufacturing

7,Nov. 1836.”each.lars
ofday Septem-that on the 14thevidence,inappearedIt

ofdemanded the defendant paymentthe1837, plaintiffber,
tothat the defendant offered and tenderedandnote,saidof

certificates of in said Claremonttwo sharesthe plaintiff
inclerk,theCompany, signed standingManufacturing by

as-Blake, and anof one John themhaving uponthe name
warranty,said Blake to the withfrom plaintiff,signment

1837.19,dated June
into receive said shares paymentrefusedThe plaintiff

of the thedefendant enquired plaintiffsaid note. Theof
and thenot receive the same, plaintiffhe wouldwhyreason

“ The defend-will not answer.”Blake’s sharesreplied,
noreason,the but the plaintiff gaveant enquiredagain

other reply.
said shares were dulyoffered evidence thatThe plaintiff

ofon writ in favoras of said aBlake,theattached, property
writwhichsaid Blake, 4, 1837;one Proctor Sept.against

the of for Merrimackwas to court common pleasreturnable
1837—andon third ofthecounty, Tuesday September,

was1838,court, judgmentthat at ofthe March term said



JULY 1838.TERM, 188
Eastmanin suit,rendered said and execution issued thereon for the
Fiske.sum of about whicheighty-five dollars, was afterwards paid

and satisfied the said Toby Blake. the admission of this
evidence the objected.defendant

The defendant then evidence to showgave tending that
said Blake was as and as thegood responsible defendant.

Upon the evidence aforegoing verdict was taken for the
plaintiff, subject to the of thisopinion court.

Freeman, for the plaintiff.

defendant,Leland, for the cited 7 75,Mass. R. Barnard
vs. Fisher; 5 499,Mass. vs.Aiken 13 Johns.Sandford;
359, vs.Ketchum 5 Mass. R.Evertson; Borden67, vs.
Borden; 9 28,Mass. vs. 6 Mass.Spring Tongue; 246,
Ellis vs. Webb; 3 1611, 12,Stark. Ev. 1.note

J. is,The substance this that theof contractGreen,

defendant would twofor the a title toprocure plaintiff good
shares in the Claremont on demand.Manufacturing Company,

On the 1837,14th of September, the demandedplaintiff
of note,the defendant of the on which the defend-payment
ant and certificate,offered the aproduced plaintiff signed by
the of saidclerk that John Blake wascompany, certifying
the ofowner two shares in said company, accompanied by
an in form ofdue said two shares to theassignment plaintiff,

“which the refused receive,to Blake’splaintiff observing,
beanswer;”shares will not and to settled isquestionthe

whether this was a tender.good
notplaintiff objectsThe to because the shares wereit,

Fiske to to receiveby him—that he was not boundconveyed
any shares,transfer or of unless made de-by theassignment

thefendant—that if an other thanassignment anyby person,
defendant, should be conveyancethestilladjudged good,

thewas of tender—insufficient, not recorded at timebeing the
anthe tendered the attach-and that shares were at time under
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Eastman tonot boundandBlake,for the debt of the plaintiffment
Fiske. so incumbered.receive them

madewas nottransferthat theobjection,to the firstAs
thethatdoes not expressthe contractdefendant,theby

itanddefendantmade theby personally;betransfer shall
who madewith the plaintiff,no differencecould make

andit;title fromderived atransfer, goodhethe provided
a atitle receivingof suchobtaining bywould be certainhe

thereturningwith anof assignment,ownershipcertificate
certificate,a new to whichand outclerk, takingto thesame

name,own in the sharesentitled, in his casebehe would
ofattachments for the debtsbyincumberednot beshould

in-We, therefore,owners.or some precedingassignor,the
cannotobjectionthat this prevail.to thinkcline

was not record-that theobjection, assignmentThe second
cannotalso oftender,time of the we are opinioned at the

ne-it was notBlake,andAs between the plaintiffprevail.
to the shares.be recorded passthe shouldcessary assignment

sameit,without thewould vest in the plaintiffThe property
toland the title the ;an unrecorded deed of passes granteeas

cred-subsequentbe valid attachingit would not againstbut
of It is no of thepartnotice the assignment.withoutitors,

to his deed record-real estate getof a conveyingduty grantor
title in his He deliversto theperfect grantee.in ordered,

ofit at the theexecuted, and is pleasure granteehis deed duly
therefore,not. the defendantWhen,orit recordedto get

with the certificate ofaccompaniedassignment,thetendered
on him to doincumbent indid all that washeownership,
not,or as hemight chose,might,The plaintiffrespect.this

to andclerk,the takeand assignmentcertificatethereturn
tender,The there-in his own name.new certificateaout

objection.of thison accountdefectivenot consideredfore, is
objectionlast must prevail.theof thatopinionwe areBut

tender,at the of thewere,the shares timethatcase findsThe
the con-anddebt;attachment for Blake’sanbyincumbered

aobserved, to make goodas has been alreadybeing,tract
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Athertontitle to the the offer the defend-plaintiff, bywe think made
Gilmore.ant could not be considered as such while the shares were

under an attachment the debt of the and thatfor assignor,
the tender cannot of the contract.be deemed a fulfilment
There should trans-have been such a tender as would have

to title.ferred the andplaintiff an undoubted unincumbered
theJudgment plaintiff.for

vs.Atherton Gilmore.

ofof agaol,In cases the commitment a to trae and attestedof copyprisoner
gaoler,on should be to thethe which the arrest was made deliveredprecept

the the is detained into show whichauthority custody.prisonerby

lefton such wasthe officer’s return the thatIt should copyappear, precept,by
he has committedgaoler.with the the officer returns thatWhere, however,

it the ingaol,to will be that commitment isa conformitypresumedprisoner
leastand the be on this or atto return either conclusivelaw, will primapoint,

until contradicted.evidence,facie
originalthe of a from one to thecases of officer another,In all prisonerdelivery

receivinga certified should be to officer theor delivered theprecept, copy,
the returnwith thereon.properprisoner,

an arrest andallegedfor generallya declaration an fromWhere escape prison
of the writ wrsaaverringof the that copywithoutprisoner,commitment

that the sheriffgaoler,name of the exceptor thegaoler, givingtheleft with
dec-judgment,of that thein arreston motionof the prison, held,was keeper

sufficient.waslaration

committed onPeavey,one Davidthe offor escapeCase
process.mesne

introduced the originalthethe arrest, plaintiffshowTo
thatstatedthereon, whichofficerthe return of thewithwrit,
himand committedPeavey,of saidthe bodyarrestedhadhe

thewith keeperand had leftcounty,in saidgaolthewithin
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